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arms shall always be on the parson of the particular man. If, op
being required to show his license, the bearer of armg i
prepared to produce it on being given a reasonable opportunity
to get it, and such license exists, he should not be prosecuted.
The production of the license at the trial is a snfficient answoy
to the charge of infringing the Arm¢’ Act and to show that

1he prosecution was without proper consideration.

It has also been said in support of the order that hecause the
license was given for one rvetainer to carry arms, the arms could
not bo carried except in the presence of the master, the actua)
licensee. Thisis a vory nayrow construction of the terms of the
license whiock cannot be reasonably placed upon it. The reasonable
construction is that any retainor can carry the particular arms
with the permission of his master. - We fwther observe that the
award of a portion of the fine to the DPolice officer who arrested
the acoused was injudicious as emcouraging interference without
sufficient omuse. When the I'olice officer required the accused to
produce the license for the sword he was car}‘ying, ond was told
that he had one, not on his person but at home, tho Police officer,
if he had any doubt on the subject, should have accompanied the
accused to his house to satisfy himself by seeing it.

The conviction and sentence must be set aside, and the fime, if
paid, refunded.

H. T, H, Conwiction quashed,

APPELLATE CIVIL.

Before Mr. Justice Norris and My, Justice Macpherson,

RAM GOPAL BYSACK anp orgres (PramwTiers) ». NURUMUDDIN
alivs NOOR MAHAMED MUNDUL (Deraxpawt).*

Fishery, vight ofeJullear—Immavseable property— General Clauses Con-
solidulion Act (I of 1868), s. 3~=Truansfor of Property Aet (IV of
1882), 5. 106,

A jolkar, or right of fishery, as being a benefit arising oub of land covered
by waler, comes within the definilion of *immoveable property ” set out in

* Appoal from Appellate Decreo No. 39 of 1892, against the decree of
Baboo Krishto Chunder Dass, Subordinate Judge of Pubna and Bogrm
dated the 26th of Augush 1891, raversing the decree of Baboo Iml Behary
Bhaduri, Munsiff of Nowabgunge, dated the 30th of Novemher 1889,
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the General Clauses Act (T of 1868), and is iberefore immoveable property
under section 106 of the Transfer of Property Aet (IV of 1882).

Trrrs was a suit to recover possession of ajulkar or right of fishery.
The plaintiffs, the patnidars under one Radha Mohun of a certain
mahul, alleged that the defendant held the jalker by virtue of a
Jense from Radha Mohun for a certain period which had expired,
and that, as he refused to give up possession, they brought the suit
to eject him. The defendant pleaded that he had held possession of
the jalkar, not under a temporary lease, but as keimi ijaradar, and
that he was entitled to notice to quit.

The Munsif held that the defendant was a mere tenant-at-will,
holding ab the pleasure of the landlord, and that notice to quit was
not necessary, and gave the plaintiff a decree for possession.

The Subordinate Judge held that the defendant had no perma-
pent interest in the julkar, but that he had such a holding as made

a notice to quit necessary before he could bo ejected. He
observed :—

It hias been contended by the plaintiffs that jallwr is not ‘immovesble
property.” I think tho contention is not valid, The pleader for the plain-
tiffs contended that it is an incorporeal right, and that ibe latter portion of
section 106 of the Transfer of Property Act does not apply. In the case of
Parbuity Nath Roy Chowdhry v. Mudho Paroe (1) it was held that jolkar
right is not an easement, hut an interest in immoveable property: the
defendant’s jalkar right, therefore, falls within the scope of the latter por-
tion of section 106 of the Transfer of Property Aect. Moreover, in a Full
Bench case, Rajendronath Mookhopadlhyev. Bassidur Rubman Khondkar (2),
the High Court have held that a ryot whose tenancy is determinable at the
will of the landlord eannotibe ejected without notice. Following the broad
principle laid down in that case, I think a notice is necessary, though the

tennre is a jalliar one. As no noticohas heen served on the defendant, the
plaintiffs’ case must fail.”

The Subordinate Judge accordingly dismissed the suit.
The plaintiffs appealed to the High Court.

Baboo Jassoda Nundun Paramanick for the a;,ppellants.
Baboo Kishory Lal Sarkar for the respoﬂdent.

(1) L L. R., 3 Calc., 276; 1 C. L. R, 592,
2) L. L. R, 2 Cale., 146.
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1892 The judgment of the Court (Norris and MacraErsoxn, JT .) was

Ram Gorax as follows :—

‘BYSACK The only question argued in this sseond appeal by the learned
N URUMUD pleader for the appellant is that the Liower Appellate Court hag
DIy erroneously held that the jalker right in dispute between the
parties in this suit was immoveable property within the mesmmg

of section 106 of the Transfer of Property Act.

We think that the decision is a correct one. ‘We are of opinion
that this jelkar right is immoveable property within the definition
of immoveable property as set out in the General Clanses Act; that
it is & bonefit to arise out of land covered by water ; and this con-
clugion we think is justified by the expression of opinion of at
least three of the learned Judges who were parties to the Full
Bonoh decision of Fudu Jhala v. Gowr Mohun Jhain (1).

The appeal therefore fails and must be dismissed with costs.

Appeal dismissed.

CRIMINAL REVISION.

Before My, Justice Prinscp and My, Justice dmeor AL,

1893 KHERODA PROSAD PAUL (Prmmowsr) v. THE CHATRMAN OF
Janwary 27. THE HOWRAH MUNICIPALITY (OrrosiTs ¥ARTY)*
Bengal Municipal del (Bengal Act ITI of 1884), ss. 44, 45 dud 353«
Powers of Chairman, delegation of—Prosecution for obstructing drain,

The proviso to section 45 of the Bengal Munieipal Aoct, 1884, cannot he
considered as altogebher overriding the body of the section, and relates
only to specific acts in which an oxpress or implied consent may have been
given or held to have been given. It cannot be held to apply to & general
authority, verbully given by a Chairman to a Vice-Obairman, to institute
prosecutions under the Act, as such power can only, under the body of the
gection, be delegated by a written order.

* (riminal vevision, No. 574 of 1892, against the order passed by G- A.
Qrierson, Bsq., Distriet Magistrate of Howrah, dated the 17th of September
1892, affirming the order passed by the Bench of Honorary Magistrates of
Howrah, dated the 106h of Auvgust 1892,

(1) L In R, 19 Cale., 544,



