
1893 arms shall always he on the person of the pariicular man. If, on
' lieirig reqiuied to sliow hla license, tiie ’beaiei' of arms is

^OT!u,N- prepared to iiroduoe it on being givon a reasonable opportimity 
to get it, and suoli license exists, he sliould not -be proseouted.

KiSHtrirwA. Tho production of the license at the trial is a snfEoient answer
to the charge cl infringing the Arras’ Aet and to show that
the proseoxxtion was without proper consideration.

It has also been said in siipport of the order that because the 
license was given for one retainer to carry arms, the arms could 
not bo carried except in the pxesenoe of the master, the actual 
licensee. This is a Yory narrow constrtiefcion of the terms of the 
license whioh cannot be reasonably placed upon it. The reasonable 
construotiou is that any retainer can carry the particular arms 
with the permission of his master. -W e  further observe that the 
award of a portion of the fine to the Police ofBcer who arrested 
the acioused was injudicious as encouraging interference without 
sufficient cause. When the Police officer required the accused to 
produce tlie license for fke swoid be "was carrying, and -was told 
that he had one, not on his person but at home, the Police oiHcer, 
if he had any doubt on the subject, should have nooompanied the 
accused to his house to satisfy himself by seeing it.

The conviction and sentence must he set asido, and the Gne, ii 
paid, refunded.

H . T .  H .  ComicUon qmsked,
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Before Mr. J%istice Norris and M r. Justice MaepJierson,

3802 3SAM GOPAL BYSAOK and othum (PiA.raTOTs) ■». NUETJMUDDIN 
December IB. WOOE. MAHAMED MUJS DDL (DBifENDANi).*

Msherij, righi of—Iullcar—Xmmoveahlo propei'ty— Oenoral Clauses Con- 
solidulion Act [I  of 1868), s. 3—Ti'ansfer of Property/ Act (JF 
1S83), s. loe,

kjallnar, or right of lishory, as being a benefit arising out of land covorect 
by waler, comes within the definition of “ immoveable property ’’ set out iil

* Appeal from Appellate Decree Ho. 39 of 1892, against the decree of 
Baboo KMsbto Chiinder Dass, Subordinate Judge of Pubna and Bogrs. 
dated tha 2Btli of Aiip;uat 189-1, revoi’sing the dccree of Baboo I/fll Behary 
Bhaduri, MunsifC of jN'owabgungej_,dated the 30th of IS'ovombor 1S89.



the G-eneral Clauses Act, (I of 1868), and ia tlierefore immoveaUe pioporty is92
under section 108 of the Transfer of Property Act (IV  of 1882).
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Eam Gopal
Tins was a suit to rocover possession of ajalkar or right of fisTiery. Bysaok 

The plaintiffs, the patnidars under one Eacllaa Moliun of a certain Ntjbtjmto- 
alleged that the defendant held Vaejalkar loy virtue o£ a 

lease from Eadha Mohua for a certain period which had espired, 
and that, as he refused to give up possession, they brought the suit 
to ejeot him, The defendant pleaded that he bad.held possession of 
the jalkar, not under a temporary lease, Lut as Jiaimi ijarachr, and 
tbat he was entitled to notice to quit.

The Munsif held that the defendant was a mere tenant-at-wiU, 
holding at the pleasure of the landlord, and that notice to quit was 
not necessary, an.d gave the plaintiff a decree for possession.

The Subordinate Judge held that the defendant had no perma­
nent interest in the jal/w, but that he had such a holding els made 
a notice to quit necessary before he cou],d bo ejected. He 
observed:—

" I t  lias 136611 oontended by th.0 plaintiffs that jallmr is not ‘ immoTeatlo 
property.’ I  think tho contention is not valid. Tke pleader for tlie j)lain.- 
tiSs ooatoDdod that it is an inoorporeal right, and that the latter portion of 
section 106 of the Transfer of Properly Act does not apply. In the case of 
Parhntty Nath Roy Ghouidh'^ v. Mudho Faroe (1) it was hold that jallcar 
right is not an easement, but aa interest in immoveahla property, the 
defendant’s JaZAaj’ right, therefore, falls within the scope of tho latter poi’- 
tion of section 106 of the Transfer of Property Act. Moreover, in a Fall 
Bench case, RnjendronathMoohhofjadTiya^. Sassidar HiihnianKhondhar (2), 
the High Court have held that a ryot ■whoe tenancy is doterminahlo at the 
vrill of the la,ndlord cannot-ho ejected without notice. Pollowing the broad 
principle laid down in that ease, I  think a notice is necessary, though the 
tenure is a, jallcar one. As no notice has heen served on the defendant, the 
plaintiffs’ ease mnsfc fail,”

The Subordinate Judge accordingly dismissed tho suit.

The plaintiffs appealed to the High Oourt.

Baboo Jassoda Nandan Paramaniok for the appelltots.

Baboo Kishory Lai Barkar for the respondent.

(1) I. L. U., 3 Oalo., 376; 1 C. L. K., 593.
(2) I. L. i t ,  3 Gale., 146.



1892 The judgment of tlio Court (Norris and Macpheuson, JJ.) -was 
as foUo-ws
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JiTSAGK jiĵ Q Qjjiy question argued in tliis saoond ô ppeal by the learned 
NrjBujroti. pleader for the appellant is that the Lower Appellate Court has 

erroneously held that the jaikar rif̂ hfc in dispute between the 
parties in this suit was immoTeable property 'within the meaning 
of section 106 of the Transfer of Property Act.

We think that the decision is a correct one. We are of opinion 
that this jalkar right is immoyeahle property within the definition 
of immoveahle pi’operty as set out in the Q-eneral Clauses Act ; that 
it is, a benefit to arise out of land covered by water ; and this oon- 
clusion we think is j ustified by the expression of opinion of at 
least thi’ee oC the learned Judges who were parties to the Full 
Bonoh decision of Fadu JJiala v. Qour Mohun Jhala (1).

The appeal therefore fails and must be dismissed with costs.

Appeal dismissed. _
J . V . w .

CRIMINAL REVISION.

'Before Mr. Justice Prinsop and My'. Justice Ameer Alt.

1893 EHEEODA PROSiD PaUL ( P b t i t i o n e e )  v. THE OHAIEMAN OF
Jariuartj'i'7. THE HOWEAH MTTNICIPALITy (O p p o s i t e  I 'A m t ) .*

Bengal Municipal Acl {Bengal Aot I I I  of 1884), ss. 44, 45 end 353— 
Fomrs of Chairman, delegation of—Proseoiiiion for ohstruaiincj drain.

The proviso to section 45 o£ tte Bengal Municipal Aofc, 1884, cannot be 
considered as altogether overriding tlie Taocly of tlie section, and relates
only to specific acts in wkicli an oxpress or implied consent may have been 
given or held to liavo Ijeon given. It cannot be held to apply to a general 
authority, vei'httlly given hy a Ohairmaa to a Vice-Ohnirman, to institute 
proseoutions undei' the Aot, as such power can only, under the body of the 
section, he delegated hy a written order,

*  Criminal revision, No. 574 of 1893, against the order passed hy O. A. 
Grierson, Esq., District Magistrate of Howrah, dated the 17th of September 
1893, affirming the order passed by the Bench of Honorary Magistrates ot 
Howrah, dated the lOth of August 1893.

(1) I. L . E„ 19 Calo., 644.


