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Before Mr. Justice Primep and Mr. Juslioe Ameer Ali.

TliE  QUEBN'-EMPEESS v. KJSHDNW a *

185)3 Arms Act { X I  o f  1878,) ss. 13, 19— Going armed iMhont license_
Jainiani 24. Zicense, lo carry arms, production of—Retainer c.arri/ing arms.

A aoi'vunt o£ a person who possessed a license for two swords and a gm, 
wtioh license also ooTered one retainer, was stopped b j the police on 
the road while oarrying a sword. On being aslced to produce his license 
he was unable to do so, it not then being with him. No opportunity 
was afforded hina of producing the license, but lie was charged with 
an offence under jsection 19 of Act X I  o£ 1878, and on thoso materials 
convicted and lined.

Held, that the c o i iY io t io n  was wrong. The la,w does not require a 
l i c e n s e e  always to have his license with him. I£ under such c ir c u m s ta n c e s  

on being required to produced itj he is prepared to do so ou a re a so n a b le  

o p p o r t u n i t y  being g iT s n  Mm to get i t ,  and i t  exists, h e  should n o b  he p r o ­

secuted ; if p r o s e o T it e d ,  t h e  p r o d u c t i o n  of the licpnse a t  the trial is  a 
sufficient answer to the charge of i n f r in g in g  tho Arms’ Act.

Held further, that a licenss granted to a person to carry arms and includ­
ing a retainer, authorises any retainer lo carry tlie arms specified with the 
permission of his master, and does not restrict him merely to carry them 
while in the actual presence of his master.

Tub accused, a servant o£ one Waris Ali, the manager ol; the 
Eaja of Makandpore, was charged with an̂  oflenco under section 
219 of Act X I  of 1878. It appeared that ho was stopped hy tlio 
pohce while proceeding along the road carrying a sword, and 
when aslced to produce the license failed to do so. It 
further appeared that the accused’s maBter had a Hcsnse wLich 
covered one retainer and was a license for two swords and one gun. 
Three witnesses were called lor the prosecntion, who merely 
deposed to the aoeused being caught with tho sword going along 
the road, and in his examination h j  tho Deputy Magistrate, the

* Criminal Reference N'o. 4 of 1893, made by A. C. Brett, Esq,, Sessions 
Judge of Gaya, dated the 6th of January 1803, against the order passed 
by Baboo E. A. N. Singh, Deputy Magistrate of Gaya, dated the 8th of 
October 1892.



aooused stated that the license ■was not with him at the timej bat 1893
mth another man -vvho -was l«ft behind. Thb

The Deputy Magistrate recorded the follo-wing judgm ent;—  § ‘uSms

“ Tke accused adaiita not kaving sliown the license of liis master to tlie 
police "wlioa lie was caught; liis explanation is that the license was with 
another servant who was behind him. As a retainer he oould not go armed 
•without Ms master. Teehnioally he is guilty, as lie did not show his license 
to the police when he was cauglit; in fact he had no license at tie time.
The Court finds the accused guilty of going armed without a, license, 
punishable under section 19, Act X I  of 1878, and sentences him to pay a 
fine oE rupee one only."

The Sessions Judge referred the case to the High Court -with the 
following report;—

“ A license was granted to one Syed Waris Ali, of which I extract the 
following relevant entries :—

‘ License to possess arms and to go arjned, &o., granted to Syed Wari.s 
Ali. One retainer i.s covered by the license. License for two swords and 
one gtin.’

“ A servant of tlio licensee was found carrying a sword, and he had not 
the license in his pocket He has been fined a rupee.

"  I  have called \ipon the Dejroty Magistrate for an explanation, and this 
has been sent to ms with some covering remarks by the District Magistrate,
The arguments used by those officers would make it an. offience for a licensee 
to send a retainer (even though covered hy the license) across the road 
with a sword in his hand iialess he gave him the licensa to put in Ms 
pocket. And if the licensee had two retainers (covered by the license) two 
swords, and (presumably) only one license, he would he placed oc the 
horns of a dilemma.

“ I do not think the fine is warranted hy law, and I submit the record 
.accordingly.”

Ko one appeard at the hearing of the reference.
The judgment of the High Court ( P e i n s e i ?  and A m e e r  A l i , JJ.) 

was as follows:—
These proceedings were very arhitrajy and unjust. It is not 

denied that the master of the accused has a license sufficient to 
cover the sword carried by him. He has been oonvioted simply 
because he had not the license with Iiim, and he was given no 
opportunity of producing it before he was prosecuted. The law 
does not require, nor the license provide, that a license to carry
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1893 arms shall always he on the person of the pariicular man. If, on
' lieirig reqiuied to sliow hla license, tiie ’beaiei' of arms is

^OT!u,N- prepared to iiroduoe it on being givon a reasonable opportimity 
to get it, and suoli license exists, he sliould not -be proseouted.

KiSHtrirwA. Tho production of the license at the trial is a snfEoient answer
to the charge cl infringing the Arras’ Aet and to show that
the proseoxxtion was without proper consideration.

It has also been said in siipport of the order that because the 
license was given for one retainer to carry arms, the arms could 
not bo carried except in the pxesenoe of the master, the actual 
licensee. This is a Yory narrow constrtiefcion of the terms of the 
license whioh cannot be reasonably placed upon it. The reasonable 
construotiou is that any retainer can carry the particular arms 
with the permission of his master. -W e  further observe that the 
award of a portion of the fine to the Police ofBcer who arrested 
the acioused was injudicious as encouraging interference without 
sufficient cause. When the Police officer required the accused to 
produce tlie license for fke swoid be "was carrying, and -was told 
that he had one, not on his person but at home, the Police oiHcer, 
if he had any doubt on the subject, should have nooompanied the 
accused to his house to satisfy himself by seeing it.

The conviction and sentence must he set asido, and the Gne, ii 
paid, refunded.

H . T .  H .  ComicUon qmsked,

APPELLA.TE CIVIL,
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Before Mr. J%istice Norris and M r. Justice MaepJierson,

3802 3SAM GOPAL BYSAOK and othum (PiA.raTOTs) ■». NUETJMUDDIN 
December IB. WOOE. MAHAMED MUJS DDL (DBifENDANi).*

Msherij, righi of—Iullcar—Xmmoveahlo propei'ty— Oenoral Clauses Con- 
solidulion Act [I  of 1868), s. 3—Ti'ansfer of Property/ Act (JF 
1S83), s. loe,

kjallnar, or right of lishory, as being a benefit arising out of land covorect 
by waler, comes within the definition of “ immoveable property ’’ set out iil

* Appeal from Appellate Decree Ho. 39 of 1892, against the decree of 
Baboo KMsbto Chiinder Dass, Subordinate Judge of Pubna and Bogrs. 
dated tha 2Btli of Aiip;uat 189-1, revoi’sing the dccree of Baboo I/fll Behary 
Bhaduri, MunsifC of jN'owabgungej_,dated the 30th of IS'ovombor 1S89.


