
FULL BENCH.
Before Sir Syed Wazio' Hasan, Knight, Chief Judge, Mr. 

Justioe Midimnmad, Raza and. Mr. Justice Bishesh'ilar Naih 
Sfivasta'Da.

1SS3 E A M  B H D A E O ’S E  a n d  o t h e r s ,  D e c r e b - h o l d e r s - a p p e l -  

Jannary, 25. la N T S . V . P i A I M M A N  L A L  JU D G M E N T -D E B T O R -ltE SP O N D E N T -'^ '

Limitation Act (IX of 1908), article 182, clause (S')— Civil 
Procedure Code (Act V of 1908), order XXI,  rule 2—  Certi- 
ficatioyi of jxiym'ent hy decree-holder, lolien a step-in-aid of 
execution ivithin the meaning of article 182(6) of the Limi- 
tion Act—Application for execution or 'to take a step-in aid 
of execution, essentials of.
Held, tlia't ihe mere certification of itself by the decree- 

holder of a paymeot of money under tile decree is not an appJi- 
cation to take some step-in-aid of execution within the mean
ing of snb-clanse (5) of article 182 of the Indian Ijimitation 
Act. Pralmsh Singh v. Allahabad Bank, Limited (1), Maiing 
Tun Hlaing v. U. Aung Gyaw (2) and Amar Krishjia Choiv- 
dhury V . Jagat Bandhu Biswas (3), relied on.

Held further, that to make clause (5), of article 182 of the 
Limitation as amended by Act (IX of 1927) applicable, the 
necessary conditions which must be satisfied, whether the 
application is one for execution or to take some step-in-aid of 
execution of the decree or order are that in either case (1) the 
application must be in accordance with law, (2) it must be 
made to the proper court and (3) there must be a final order 
passed on the applicaition.

It is not possible to lay down any rule of thumb which 
might constitute a criterion in all cases for determining 
whether a pMicuIar proceedino; is or is Bot a step-in-aid of 
execution. The question must depend upon t-he circums
tances of each case. If the facts of a particular case show 
that the proceeding iai question has the effect of facilitating 
or advancing the execution to any extent or remq-ving some 
obstacle from the way of execution, it may well be regard
ed as a step-in-aid of execution.

------------- —------------------------ -̂---<r.--- —---------- ;------^ ..........
=*=Execution of Decree Appeal No. 55 of 1931, apfainst the order of S. Shatikat 

Huaain, SubOTclinate Judge of Hardoi, dated the llth of September, .1931, 
reversing tlie order of Babii Avadh Bihari Lai, Munsif of Bilgram disti’ict 
Hardoi, dated the 11th of July, 1931.

(1) fl928) 3 Luck., 684 (P.O.) : L.B., 56 LA., 30.
(2) (mO) A.T.E., Bang., 64. . (3) (1931) 35 1192.
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The recording of paj^ment by the court: under order X X I, 1932
rule 2(1) cannot be regarded as a final order within the
meaning- of article 182, clause (5). Beaf̂ ose

This e ls e  w as originally heard by Iv is c h , J ., who referred EAjnrAs Lal. 
sorae questions of law for decision to a Full Bench. His order 
of reference is as follows :—

IliscH, J. :— The matters for decision in these two cases 
were identical and they have been dealt with in a single 
judgment by both the courts below.

The decree-hoklers-appellants are the same in both cases.
On the 31st of July, 1923, they obtained decrees absolute ■ 

in respect of mortgages created in their favour by the res]:iec- 
tive judgment-debtors-respondents.

On thê  25th of August, 1926, apjjiications for execution 
made in both cases were consigned to the records in part satis- 

, faction of the decree.
On the 29th of July, 1929, the decree-holders certified to 

the couii;' under order XXI.- rule 2, snb-clause (1) of the Code 
of Civil Procedure the payment of Es. 85 in the one case and 
E.S. 0  in the other ease towards the balance due under the 
respective decrees and these payments were duly recorded by 
the court on that date.

On the 18th of February, 1931, the applications for exe
cution out of which these appeals arise were made.

A number of pleas were taken by the decree-holders, but 
the only one with which this court is concerned in these appeals 
is the plea that the present apphcations, having been made 

naore than three years after the final order on the last applica
tion for execution, are time-barred under article 182, sub
clause (5) of the First'Schedule to the Indian tiiriiitation Act 
(IX  of 1908).

The contention of the decree-holders was that the certifica
tion and recording by the Court on the 29th of July, 1929, 
of the part payments made, by the jndgment-debtors out of 
com’t constituted a step-in-aid of execution of the decree 
within the meaning of sub-clause (6) of Article 182 and that , 
therefore, a fresh period of three years’ limitation started 
from that date,, making the present applications within ■fcime..

The sole question therefore that this Court is called upon to 
decide is whether the certification by a decree-holder of a 

payment made by the judgment-debtor out of court and the
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1932 recording of tlie same by the court is a step-iii-aid of execn- 
Kui * decree which will give rise to a fresh period of

Bh.\rose limitation under article 182, sub-clause (5.) of the Indian

F imma's’ L\i‘ lAMMA.s . present state of the authorities to g’ive an answer
to this question is not such a simple matter as it might appear 
at first sight. There is apparently no decision by this Court 
which is directly in point. Undoubtedly the general trend of 
the decisions in several other High Courts up to recent years 
has been that such certification of a payment made out of court 
is a step-in-aid of execution within the meaning of article 162, 
sub-clause (5). This was the view taken by a iPull Bench of 
five Judges of the Allahaibad High Court in Sujnn Singh V. 
Hira Singh (1) which was followed in Ghote Singh y . Ishwari
(2) and Colonel Lecky v. Bank of U‘pper India, Limited 
It was also the view taken by the Calcutta High Court in 
Tarini Das Bandyopadhya v. Bishtoo Lai Mukopada.ya (4), 
by the Bombay High Court in Brwhamj Nyahalehand Mar- 
wadi V , Bdbaji Tukaram Aimti (5 )  and by the Madras High 
Court in Narayan Nair v. Kunhi Raman Nair (6). The matter 
might appear to have been concluded by such a, concensus of 
authority had it not been for a later decision of their Lord
ships of the Judicial Committte in Parkasli Singh v. Allah
abad Bank y Limited (7).

It will be observed that the first essential condition 
in order to bring a case under sub-clause (5) of a,rticle 
182 of tihe Jjimi.ta.tion Act is that there must be an 
‘application”  in accordance with law. In Pa.fka,9h Singh v. 

Allahabad Bank, Limited (7) their Lordships were called upon 
to decide whether the certification of payment by the decree- 
holder under sub-rule (1) of rule 2 of order X X I should be 
feeated as an “ a]:>plication”  for the purposes of article 181 of 
the Indian Limitation Act, and they held that such certifica
tion was not an “ application”  for the purposes of this article 
They further held tho,t even if the certification by the decree- 
jliolder was cast in the form of an application, it could not 
alter the real nature of the procedure and convert what was 
no more than a certificate of payment into an “ application”  
within the meaning of article ?81. In the present case there 
was no mitten application other than the actual certificafte of 
payment'. It appears thafl a number of cases dealing with 

(1) (1 8 S 9 r I .L .E . , 12 A IL , 399, (2) (lO lO M -L .T t,. 32 A l l ,  267.
(3) a911) -T .L .E ., 33 A ll., 629. (4) (1886) L L .R . ,  19 f>08.
{5 ) 1913) 38 B om ., 47. (6) (1925) A .I .K .,  M ad . 381. '

(7) (1928) L .B . ,  56 L A .,  30. : » ’  ̂ ■
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matters wiiicli were lieid to be steps-iu-aid of execution of a
decree (wliicli probably included some of the cases cited above)
were cited before their Lordships, but their Lordships expressly B h a r o s e

stated tliat .they did not think it necessary for the r .j
purpDses of the appeal before them to express any opinion
with reference to such cases. The Calcutta and Rangoon
High Courts, however, have had occasion to consider whether
the word “ application”  appearing in sub-clause (5) of article
182 must be given tiie same meaning as has been given to
the word “ application”  by their Lordships of the Judicial
Committee where it occurs in article 181, and they have held
that ttie same interpretation must be given to the word
“ applicafi'oii”  in both articles. These cases are Mating Tun
Hlaing v. U. Aung Gyaw (1) and Amar Krislian ChaudHury
V .  Jagat Bandhu Biswas (2), The latter is a decision by a
Full Bench of iive Judges and it? expressly overrules Tanni
Das Bandyopadhya Bishtoo Lai MuMiopadaya (3) which
Las been referred to above.

It may be observed that in Parluish Singh v. Allahaba'l 
Bank, Limited (4) as well as Mamig Tim Hlaing v, U. Aung 
Gyaw (1)| and Amar Krislian Chaudhury v. Jagat Bandhu 
Biswas (2) the actual certification on which the decree-holder 
relied in each case was made more than three years from 
the date of the decree or the decision of the previous appli- 
cation for execution, as the case may be, whereas in the 
present case the certification was made less than three years 
from the date of the decision of the previous application (oi: 
execution.

The questions to be determined in these appeals are pure 
questions of law and they appear to be questions on Vv̂ hicli.. 
ni the circumstanceg set out above, it is desirable to have an
authoritative decision by a Full Bench of this Court.

I accoKlingly under rule 14 (1) of the Gudh Courts 4et,
1925, refer for decision of a Pull Bench the following ques- 

, fcions':—  .
1. Whether the certification to the court under sub- 

rule (1) of rule 2 of Order X X I of the Code of Civi! Pro
cedure of payment of money payable under a decree is an 
application to take some step-iu-aid of execution of the 
decree within the meaning of sub-clause (5) of article 182 
of the Indian Liinitation Act?

, fl) (1930) A.LK, B a n g ., 64. (3) (19B1) A.I.E., Calc., 719.
•?) (1S86PI,L.R., 12, Gale., 608. : (4) (1928) L.E., 66 LA., 30.
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1932 2. If SO, wiietlier the order of the Court under sub-
rule (Ij o f rule ;3 of Order X X I recording such payment 

B h a h o s k  is a fnuil order on such apphcation within the meaning
of sub-clause (S') o f Article 182?

K a '.u u n  L a l .

3. If the answer to the above two qaestions be in the 
iiffirmative  ̂ wdiether any distinction is to be drawn 
between such certification and recording if it takes place 
within three years of the date of the decree, or the decision 
of the previous application for execution, and if it takes 
place more than three years from such date?

Mr. Hyder Husain for the appellants.
Mr. Eadha Krishna for the respondent.
H a s a n , C. J., R a z a  and S r i v a s t a v a , JJ.— The facts 

of the two cases which have given rise to this reference 
are briefly, these

The decree-holders who are the appellants, obtained 
two decrees for sale which were made absolute on the 
31st of July, 1923. The last application for execu
tion of the decrees in both the cases was consigned to the 
records after part satisfaction of the decrees on the 25th 
of August, 1926. On the 29th of July, 1929, the dec
ree-holders filed certificates of payments of a sum of Rs. 
85 in one case and Rs. 5 in the other case under Order 
X X I, rule 2, Schedule I of the Code of Civil Procedure 
and the payments were recorded by Court on the same 
day. The applications for execution which have 
given rise to these appeals were made on the 28th 
of February, 1931.. The iudgment-debtors contested 
the applications, amongst others, on the grounds that 
the alleged payments were never made and that the 
present applications were barred by time under 
Article 182, clause 5, First Schedule of the Indian 
Limitation Act.
- Both the lower courts found that the decree-holders'' 
■allegation about the payments made towards part satis
faction of the two decrees was correct. The Munsif 
was of opinion that tlie certifieation of these payments 
was a step-in-aid of execution and saved limitation.
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llAMUAS I j A L .

The lower appellate court, on the other hand, held that 
the application was not a step-in-aid of execution of the  ̂ Eam 
decree:  ̂and that the applications were therefore barred 
by time. When the case came in second appeal before 
our learned brother, K isch , J., he referred the follow
ing questions for decision by a Full Bench :—  Hasan, cj.

1. Whether the certification to the Court under ^ m s i^  
sub-rule (1) of rule 2 of Order X X I  of the Code
of Civil Procedure of a payment of money payable 
under a decree is an application to take some step- 
in-aid of execution of the decree within the mean
ing of sub-clause (5) of Article 182 of the Indian 
Limitation Act ?

2. I f  so, whether the order of the Court under 
sub-rule (1) of rule 2 of Order X X I  recording such 
payment is a final order on such application within 
the meaning of sub-clause (5) of Article 1821

3. I f  the answer to the above two questions 
are in the affirmative, whether any distinction is 
to be drawn between such certification and record
ing if it takes place within three years of the date 
of the decree or the decision of the previous applica
tion for execution and if it takes place more than 
three years from such date 1

The answer to these questions depends upon the 
interpretation to be placed on clause (5) of Article 182 
of the Limitation Act. This clause as amended by Act 
IX  of 1927 runs as follows : ~

5'. (Where the application next hereinafter 
mentioned has been made) the date of the final 
order passed on an application made in accordance 
with law to the proper court for execution, or 
to take some step-in-aid of execution of the deci-ee 

", .or order. ■,
It is to be noted that whereas under the Limitation 

Act IX  of 1908, limitation runs from the “date of : 
applying in accordance with law to the proper Court

,,.'..44 o,H
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1933 foi- execution or to take some step-in-aid of execution of
B.AM the decree or order, the amending Apt IX  of 1927

Bhaeosb period of limitation to begin not fr/jni the
B a m m a n  ,L a l . preyious application but from the date of

the final order passed on it. To make this clause ap- 
Hasan, C.J., pHcable, the necessary conditions which must be satisfi- 

^d, whether the application is one for execution or 
to take some step-in-aid of execution of the decree or 
order are that in either case (1) the application must 
be in accordance with law, (2) it must be made to the 
proper court and (3) there must be a final order passed 
on the application. On the plain grammatical con
struction of the clause, these conditions are adjectival 
both to the application for execution and to tlie applica
tion to take some step-in-aid of execution of the decree 
or order. In this case we are not concerned with an 
lapplication for execution nor is there any question 
about the alleged application not being in accordance 
with law or not having been made to the proper Court. 
The question therefore reduces itself to this, whether 
there was an application to talce some step-in-aid of 
execution of the decree and whether there was a final 
order passed on the application within the meaning of 
this clause.

It is not possible to lay down any rule of thumb 
ŵ hich might constitute a criterion in all cases for 
determining whether a particular proceeding is or is 
not a step-in-aid of execution. The question must 
depend upon the circumstances of each case. If the 
facts of a particular case show that the proceeding in 
question has the effect of facilitating or advancing the 
execution to any extent or removing some obstacle 
from the way of execution, it may well be regarded as' 
a step-in-aid of execution. Thus to take the conci'ete 
case of certification for an example, it will be seen that 
Order X X I, rule 2. clause (3) of the Code of Civil tPro- 
eedure provides that an uncertified payfnent shall not
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be recognized by any Court executing the decree. I f  
for instance a decree-holder claiois an extension of 
limitation under section 20 of the Limitation Act by 
reason o f payment of interest as sucli or of part pay- 
ment of principal, the payment must be certified before 
it can be recognized by the court executing the decree, i-iasan, cj.. 
In such a case the certification of payment, being a idvastJ^ 
step in furtherance of execution, can be regarded as a 
step-in-aid of execution. It is not necessary for us 
to multiply examples or to pursue this matter further 
because whether the proceeding for certification in the 
present case is or is not regarded as a step-in-aid of 
execution, it can be of no avail to the decree-holders 
in saving limitation, for reasons to be presently stated. ,

Order X X I, rule 2, clause (1) provides that where 
any money payable under a decree is paid out of Court- 
the decree-holder shall certify such payment to the 
Court whose duty it is to execute the decree and the 
Court shall record the same accordingly. In PmkasU 
Singh v. The Allahahad Banh Limited (1) the decree- 
holder made an application to the Court certifying 
certain payments made by the judgment-debtor in 
partial satisfaction of the decree. One of the pleas 
raised by the judgment-debtor was that the payments 
could not be recognized as the certification had not 
been made within three years of the date of payment, 
and reliance wag placed on article 181 of the first 
schedule of the LimitatiGn Act in support of the plea.
A  Bench of this Court held that as a certification by a 
decree-holder under Order X X I, rule 2, sub-clause 
(1) does not raise any point on which a Court has to 
decide judicially, the certificatioli is not in any circum
stances an application ^within the meaning; of article
181. This decision was affirmed by their Lordships 
of the Judicial Committee in PralcaSh Singh v. A llali- :: 
ahad Bank Limited (1). Dealing with the provisions

, (1) I.n.E., 1 L n c k ., 4i28.
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1932 of Order X X I, rule 2, sub-clause (1), their Lordships 

h.eld that the rule imposed a duty on the decree-holder 
EA-vrivnNTj\L certily the payment and a dutĵ  on the Court on su^h 

certificate being given, to record such payment. Their 
Lordships further observed ' 'that the mere certificatiorL 

ând by the decree-holdcT of a payment to him out of Court 
srivajtava, |3y Judgment-debtor under Order X X I, rule 2 (1) 

is not an application within the meaning of article 181 
of Schedule I  of the Indian Limitation Act. . .the mere 
fact that the docimient was called an ‘application' and 
ŵ as in the form of a petition cannot, in their Lordships’ 
opinion, alter the real nature o f the procedure and con
vert what was really no more than a certificate of certain 
payments into an 'application' v/ithin the meaning- 
of article 181.”  It is no doubt true that it was argued 
before their Lordships that in some cases in India 
it had been held that proceedings for certification con
stituted a step-in-aid of execution within tlie meaning- 
of article 182, clause (5) of the Indian Limitation Act.. 
Their Lordships did not think it necessary to express 
any opinion with reference to the cited cases dealing with 
matters which were held to be steps-in-aid of execution 
of a decree or order. So the precise question arising 

. in this case was left open by their Lordships. How- 
e-yer. we have to See whether in vieŵ  of the observa
tions of their Lordships as regards the nature of certi
fication proceedings, it can be possible^to treat them as 
an application within the meaning of article 182. Even 
though the certification in the case before their Lord
ships was made by means of a document which was 
in the form of an application and also described as such, 
yet their Lordships held that it was really no more than 
a certificate which could not be regarded as an applica
tion within the meaning of article 181. The decision 
of their Lordships is conclusive on the q-uestion that the 
terms of Order X X I < rule 1, clause (1) involve no ap
plication and that certification under that clause is not 
an application within the meaning of article 181. It



may be mentioned that the certificates filed in the
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present case were exactly in the form prescribed for bam
a ci^rtificate by rule 177 of the Oudh Civil Rules 'wliieh
makes a distinction between a certificate and an appli- lal.
cation. They were not in the form of an application
and did not contain any recjuest to the Court. The ijasan, cj.,
documents as they stand cannot therefore in any sense
be regarded as applications.

It was also argued on behalf of the appellants that 
it might be presumed that the written certifioate was 
■coupled with an oral application which, should be 
effective as a step4n-aid of execution. The presumption 
of an oral application can arise only when there is neces
sity for an application. As according to the decision 
in Fvalmsh Singh v. Allahabad Bank Limited (1) no 
necessity for an application arises in the case of a 
certification under Order X X I, rule 2, sub-clause (1) 
of the Code of Civil Procedure, there is no room for 
any such presumption. I f  by any stretch of reason
ing it were passible to accede to the appellants' argu
ment and treat mere certification as an application to 
take some step-in-aid o f execution, it would lead to 
awkward results. The law has now been settled by the 
'decision of their Lordships of the Judicial Committee 
in Prakasli Singh v. Allahabad Bank Limited (1) that 
a decree-holder can certify payment at any time. There 
is nothing to prevent his certifying a paymenty more 
than three years after the order passed on the last 
application for execution. I f  he does so and if the 
certification is regarded as an application constituting 
a step-in-aid of execution, there is nothing in the terms 
of article 182, clause (5)̂  to prevent bis seeking execu
tion at any time within three years of the certification.
In other words he would be able to certify payment 
after any length of time and then use the certification 
as giving a fresh start to limitation for executing the

(1) (1928) L.E., 56 I.A., 30 ; I.L.R., 3 Liick.,^684. (P.O.)-



1932 decree. It might be possible to meet sucli an applica-

600 THE INDIAN LAW  REPORTS. [vOL. VCT,

ram tion by callng in tlie aid of tlie general principle that 
iiHARosE decree has become barred by limitation, it can-

B a m m a > 7  l a l .  i ^ g  revived but tiie fact remains that there is nothing 
in the language of article 182, clause 5, to prevent the 

Easan, C.J., decree-liolder maintaining the application. The con- 
elusion therefore reached by us is that the mere certifi- 
cation of itself by the decree-holder of a payment o f 
money under tlie decree is not an application to take 
some step-in-aid of execution within the meaning of 
sub-clause (5) of article 182 of the Indian Limitation 
Act. It may be noted that the same view has been 
taken by a Bench of the Rangoon High Court in Mating 
Tun Hlaing v. C/- Aung Gy aw (1) and by a Full Bench 
of the Calcutta High Court in Anmr Krishna Chow- 
dhury v. Jagat Bandlm Biswas (2).

Another reason for our holding that the decree- 
holders are not entitled to save limitation under clause 
5 of article 182 is that there is no final order such as 
is contemplated by that clause. All that Order X X I, 
rule 2, sub-clause (1) requires the Court to do and all 
that was actually done in this case was to record pay
ment. This, as was held in Prahash Singh v. A l
lahabad Bank Limited (3) the Court was in duty bound 
to do. Thus it is clear that the law does not allow 
to the Court any discretion in the matter. The Court 
in recording the payment, does merely a ministerial 
act and does not exercise any judicial function. The 
words ' ‘final order”  imply that it should be final as' 
far as the Court passing the order is concerned. It- 
should be an order which if not reversed or modified 
by a Court of appeal wQuld.be binding between the 
parties. In the case of a certification by the decree- 
holder and the recording of payment by the CGiirtv 
the law does not.require any notice being sent to, the

(1) (1930) A.I.R.VRang., 64. (2'| (1931) 35 C.W.N... 1192.
(3) (1928) L.E., 56 I.A., SO: X.L.R., 3 Luck., 684. (P.O.).



193-3judgment-debtor and it is always open to the judg
ment debtor to question the alleged poYinent. We are- Ham 
therefore of opinion that the recording of payment by 
the Court under Order X X I, rule 2(1) cannot be 
regarded as a final order within the meaning of article
182, clause (5).

For the above reasons we would answer questions Hasan, gj., ̂ Ea-za atm
1 and 2 in the negative. ■ As in the present case the Srivastava, 
certification and recording took place within three 
years of the decision of the previous application, the 
third question does not arise and we do not consider 
it necessarv to answer it.
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FULL BENCH.

Before Sir Syed Wazir Hasan, Knight, Chief Judge,
Mr Justice Muhammad Ram. and Mr. Justice Bisheshwar 
Nath Srivastava.

MOHAMMAD BAQAR and another (A pplicants) « . p.,,
MOHAMMAD QASIM and other.s , (O ppostte paet ^̂ ).% Fehrnanj, 16.

Musalman Waqf Act (XLII of 1923), section 10— Waqf not 
admitted or denied by niiitawalli— District Judge, whether 
has jurisdietoin to taJc'e proceeding under the A ct-D eter-  
mination of the question, whether a waqf falls within the 
scope of the Act-—Court, if can make inquiry as to the. 
existence of a questioned icaqf—Origin, nature and objeets 
of a waqf, ■ inquiry ahout— Inquiry contemplated hy section 
10 of Act XLII  of 1923, nature of~Inte/rpretation, niles of 
-—Interpretation of stat-iites, guiding principles of— Inten
tion of legislature, if to he considered in the interpretation 
of statutes.

Per H a sa n , G. J. and Eaza, J. (Sr ivasta va , J. dissenting) 
The coin’t of the District Judge ha.̂  juris diction under the

^Section 11.5 Application Tfo. 22 of 1931, againat the order of M. Mabmrid 
Hasari, Additional District Judge of Lucknow, dated the 2nd of I ’ebruarv, 
1931. , , '» ■ • , . ' "


