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tried upon the question of limitation with referemce to the

foregoing romarks and also on the merits, if necessary. But the —

suit so far as regards the olaim in vespect of Hajambasta and the
elaim for papers and accounts in respect of Gropalpur has been
rightly dismissed, and the decrees of the Courts below in regard
to those portions of the claim will stand. Costs will abide the
result,

Cuase renwnded,

A F. M. A. R.
PRIVY COUNCIL,

SAODAMINI DAST, (Pramvrisr) o. THE ADMINISTRATOR-
GENERAL or BENGAL ano orates (DerenpanTs).

[On appeal from the High Court at Caleutta.]

Hindy law—TVidow— Hindu widow's estate—Her right lo dispose of aceumi-
lated inoome not made part of the tnheritance—Intention of the
widow tn regard to if.

The execuntor of the will of a Hindu testator made over to the widow of

the latter an aggrezate sum consisting of accumulations of income acerued

during eight years from her husband’s death, undisposed of by his will,
The money was not received by her as a capitalized part of the inheritance,
but as income that had heen accumulated during her tenure of her widow’s
estate. The widow did no act showing an intention on her part to make
this sum of money, the greater part of which she invested in Government
securities, part of the family inheritance for the benefil of the heirs, After
the lapse of about twenty years she disposed of it as her own.

Hgld, that the money so invested by the widow belonged to her as in-
coms derived from her widow's ostate, and was subject to her disposition.

ArpraL from o decree (18th May 1889) of the Appellate High
Court, afirming a decree (5th September 1838) of the ngh
Oourt in its Original jurisdiction.

Three suits, consolidated and heard together by order of the
High Court, gave rise to this appeal, in which the question was as
to the right of a Hindu widow to dispose of the accumulations of
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the inoome .of the estate held by her as a widow, she having
invested the accumulations and disposed of them before her deafy
by deed of trust. One judgment, given in these three suits by
Treveryan, J., veported as Grish Clunder Roy v. Broughton (L,
was affirmed on appeal by o divisional Bench (Prrmeray, ¢, 7,
and Wrrson, J., reported as Saodanini Dusi v. Broughton (9),
The judgments fully state the case, of which the facts alsa appear
in their Liordships’ judgment on this appeal,

The appellant was the daugbter of Nobokumar Mullick,
deccased on the 16th March 1856, and his wife Bndamkumaﬁ,
decensed on the 18th September 1836, they having had thrae
other daughters, but no son. Nobokumsar’s cstate, after the
life interest of DBadamlkumari his widow, devolved upon the
appellant and her sister Saratkumari. On the 14th August 1866,
Shamoharan Mullick, brother of Nobokumar, as executor of his
will made over to Badamkumeari Rs, 2,89,000, the accumulations
during eight years of the income of her deceased hushand’s ostate, .
together with other money. The above sum was made over to her
as widow, when events had rendered impossible an edoption,
contemplated by Nobokumar's will under ocertain restrictions
imposed by it, andthis money was taken in settlement of disputes
between the widow and Shamcharan as to her rights. By deed
of that date she acknowledged receipt of it “in satisfaction of her
demands in respect of the residuary estate of Nobokumar, and
undisposed of by his will.” Amnd soon after, out of the above
sum, she invested Rs. 2,069,500 in Government paper, and so
invested it remained. On the 12th July 1886, Badamkumari
indorsed these notes, with others for Rs. 10,600, ropresenting the
interest obtained upon them, to the A.dministrator-General, whom
sho constituted trustee by a deed executed on that date, termed, in
the Court of first instance, the deed of settlement. On the same
date she made her will. Both wore in the English langusge and
form, and the deed, in the material part, is set forth elsewhere (3).
As to the will, a caveat having been filed, the Administrafor-

- Greneral commenced proceedings which resulted in the first of thess

three suits, and fn 1887 the two others were filed. Of the latter,

@ L L. R, 14 Oale., 861, @) 1. L. R., 16 Cale,, 574,
@) L L. R., 14 Oule., at p. 851,
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the first was Ghuishehunder Roy’s suif, he suing as grandson of
Badamkumari, and a beneficiary under her will, to have the trusts
of the deed of 12th July 1886 carried out. The third suit was
brought by Saodamini, the present appellant, who claimed the
Rs. 2,69,500 as belonging to the estate of Nobokumar, her grand-
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father, and parb of the estate which she, and her sister Saratkumeri, Gexrrar ox

had inherited. She also claimed to have the “ deed of settlement ”
of 12th July 1886 set aside.

Issues of fact relating to the testamentary and disposing capacity
of the settler Badamkumari, on that date, she having died in the
following September, were finally disposed of by tho concurrent
judgments of the Courts below, establishing her capacity on that
date, contrary to the assertions of this present appellant. The
only remaining question now raised in this appeal was the
following, vis., whether, according to Hindu law, Badamkumari
had power to alienate, as she purported to do on the above date,
the two sums of Rs. 2,609,500 and Rs. 10,500; and whether
those sums, one or both, did not constitute a portion of the estate
of her dooeased husband ; and also whether they on her death, on
the 7th September following, did not descend fo this appellant
and her sister. The Courts below had also conourred in khilding
that Bademkumari had, under the circumstances of the oase,
with due reference to Hindu law, a legal right to dispose of these
sums; and had, accordingly, dismissed Saodamini’s suit.

Sir Horace Davey, Q.C., and Mr. R. V. Doyne, for the
appellant : —The widow represents the estate of her husband, as
heiress, but she cannot alienate accumulations that have been
made, as the sum invested by Badamkumari was part of the
principal estate.. The Hindu widow has no power to alienate

invested savings, where her aocfs have already indicated her.

intention to add them to the family estate. The primé fasie
presumption in this case is that the acoumulations followed the
principal from which they had, as income, been derived. The
deed of ncknowledgment signed in 1866 shows that the
Rs. 2,89,000 wers taken as part of the deceased husband’s estate
with reference to his will. This being so, on the widow’s death so-.
much of that amount as had not been expended by her, having

been by her invested in a permanent security, devolved on her

Bovear.
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1892 husband’s heirs. During the years during which the income was
g aocumulated in hands other than her’s, she could not imorease the
Diast  principal estabo ; but, during twenty years from the receipt by hor
'J.‘Zim of the money, she made no attempt to alienate it. However,

ApyrNis-  {olking it that the question rests upon her intention alone {o make

TRATOR-

Gryonan or this sum part of the inheritance, or mot to make it part, then the
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contention is that her intention was clearly shown by her having
invested it, and thus capitalized it. Reference was mads to
Conda FKooer v. Kooer Qodey Singh (1); Sheolochun Singh v. Saheh
Singh (2); Rabuity Dossee v. Sib Chunder Mullick (3); Isy
Dult FKoer v. Hunsbutti Koerain (4). There was so far g
indjcation of the widow’s intention by her having capitalized the
income, that the burden of proof rests on the respondents to show
that it was not her intention fo treat those savings as added to
the inheritance ; and unless the contrary iy established, it must be
taken that they were added to it
Mr. 7. H. Cowie, Q.C., Mr. J. Graham, Q.C., and Mr.
H. W. Care, for Grishchunder Roy:—The fund in question,
accumulated income, was not “capibalized ” in the sense that it
was made part of the family estate of inhwritance. 'The widow
received this accumulated incomo, a8 to which there was no
direction in her hushand’s will, with full powor over it as her own,
and showed no intention to do otherwiso than retain it for hergelf,
The evidence shows that she intended to blend it with her other
investments of income, and that it was never amulgamated with
the family estate. Investment of ifin a permanent security is
no sign of her intention to effect such an amalgamation, She had
full power to spend, or to accumulate, and the mere fast of the
accumulation having taken place is insufficient to vender this sum
part of the inheritance. As heir and representative of the cstate,
she would have had power to accumulate, and might have done
o without its boing necessary for hor to havo received authority
in her hushand’s will g0 to do. In that respoet sho had full power
as & widow. The principle on which this oase should he doter-
mined is not distinguishable from that which was beld to determine
(1) 14 B. L. R., 159, . () 6 Moo. L A 1. |
) L L. R., 14 Cale., 387 ; () 1. L. R., 10 Cale., 324; L Ry
L.R,14 1 A, 63, 10 L, A., 160 :
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the right to the accumulations after the deceaso of fhe testator 1892
in Soorjeemoncy Dossee v. Denobundoo Mullick (1). Sao

SA0DAMINT

Mr. J. H. A. Branson appeared for the Administrator-General, D25

v,
and stated his position as a trustes, without more. Trx
. ADNMINIS.
Mr. B. V. Doyne replied. TRATOR-
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On s subsequent day, 6th Decomber, their Lordships’ judgment Tnﬁ:fb?éfn? '

wag delivered by

Lorp Smaxp:—~On this appeal the only question raised for
decision is whether Badamkumari Dasi, the widow of Nobo-
komar Mullick, o member of the Mullick family of Calenita,
had power to dispose as she did, by a deed executed by ber
on the 12th July 1886, about two months hefore ghe died,
of certain Government of India promissory notes. These Govern-
ment securities were purchased with a sum of Ra. 2,069,600,
which she had received oub of her hushand’s estate, and a further
sum of Rs. 10,500, being interest which had accrued during her
lifetime on that amount. Mr. Justice Trevelyan held that Badam-
kumari had sbsolute power to alienste and dispose of these
securities, and his decision was confirmed by the Appellate Court.

The appellant’s contention has been that the sum of Re. 2,69,50Q,
and the Government securities for that amount, were possessed
by Badamkumari, not as her own property with a power of
alienation, but as part of the eslate of her husband Nobokumar
Mullick, in which she had the right or interest only of a Hindu
widow.

The circumstances in which she obtained possession of this fund,
which are very peculiar, may be shortly stated. Iler hushand,
who was a man of very large means, real and personal, by his will
dated the 15th March 1856, appointed hig widow and his younger
brother Shamcharan Mullick, his executors, to manoge his estate ;
and he directed that his widow should receive for maintenance and
for the expensos of religious acts and observances ome lakh of
rupees, IHaving no son, he, by the 9th clause of his will, made
the following provision in regard to his general estate: * Should
my executor Sreeman Shamcharan Mullick, my younger brother,
have more than two sons within eight years from this date, in that

(1) 9 Moo. L A, 123,
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ease such son shall be made my adopted son. Should such adopted

Saopauryz Son die within the said appointed period. of eight years, in that cage

Duast
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should there be other sons of my brother within the gpecified time
of eight years, power is reserved for adopting up to the extont of a

ApMiNis-  third timo. Should my brother have no more than two sons, or the

TRATOR-
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belonging to me of Compuny’s papers and lands and houses and
gardens and so forth, the whole real and personal estate will be
received by my younger brother, Sreeman Shamcharan Mullick,”
This, which was the only clause in the will regulating the disposal
of the general estate of the testutor, made no special provision in
regard to the income of the estate durving the eight years, in the
course of which the testator’s brother might have a son who could
be validly adopted as the tustator’s heir.

Shamcharan Mullick had one son only, and consequently the
power of adoption conferred by the testator on his widow could
not be exercised. During the eight years which elapsed after the
testator’s death, Shamecharan Mullick himself administered the
estate, and received the income and }‘etained it. On the expiry of
that time Badamkumari not only required payment of the lakh
of rupees to which she had right by the special direction in her
husband’s will, but also of the eight years’ ineome which had not
been specifically disposed of by the will, and which she maintained
to be intestate succession falling to her as her husband’s widow
and heiress, Shamecharan Mullick contested this claim, and seems
for a tims to have maintained that the income of those years
became his property under the general destination to him of the
real and personal esfate of the testator.

This dispute and other questions which had arisen between the
paxties were seitled by a deed of agreement dated the 14th August
1866. That deed narrates the will, and states the question which
had arisen regarding the accumulated income of eight years; and
the nature of the widow’s claim and the arrangement in regard to.

it are thus stated:—%And I the spid Srimati Badamkumeri

Dasi as the sole widow, heiress and legal personal representative
of the said Nobokumar Mullick, deceased, claim to have the
aecumulations of the said estate from the time of his death down
to the expiration of the said eight yesrs next succeeding his death,.
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the same as I contend and am advised heing residuary estate 1892
undisposed of by the said will of the said Nobokumar Mullick. "gyopanmwr
And whereas the said Shamcharan Mullick hos consented and — Dist
agreed to concede the point in question and to give up to me as T
such heiress of the said decensed the accumulations of the said Amﬁqugs‘
estate from the death of the said deccnsed for the period of eight Guneran or
years, the time within which the contingency of & son being born Bexgar:
to the said Shamcharan Mullick to be adopted by me was limited

and fixed.” The deed then goes on to state that, in order to avoid

the delay and expense of taking an account of tho accumulations,

it had been agreed by the parties that the amount should be taken

at Rs. 2,839,000, and this amouns having been paid to her, Badam-

komari granted a full discharge of all her daims for these
sccumulations. Before leaving the deed it should ke mentioned

that, in respect of payment then made to her, Badamkumari

also discharged Shamcharan Mullick of her legacy of Rs. 1,00,000

and Rs. 62,450 of interest which had acerued on it; and she also

granted o discharge for payment of a sum of Rs. 24,000 which she

accepted as compensation for relinquishing her right to live in hex

husband’s family house on the estate. The several sums payable

and paid under this deed amounted in the aggregate to

Rs 4,75,450, and the payment was made in currency notes of

various amounts, the most of these being one thousand rupee notes,

others being notes for Rs. 500 and Ra. 100.

Out of the sum of Rs. 2,89,000 of acocumulated income, Badam-
kumari peid away about Rs. 20,500 for law and other costs,
and with the balance, as well as with the other sums above
mentioned received from her brother-in-law, she purchased Indian
Government promissory notes yielding interest payable half-yearly.
She survived till the 7th September 1886, and, as already men-
tioned, in July of that year she executed a deed of settlement and
trist, by which she transferred to the Administrator-General of
Bengal as trustee the securities in which she had invested the sum
recoived as the eight yesrs of acoumulated income from her
hushand’s estate, after deducting costs and charges, and also other
Indian Glovernment promissory notes for Rs, 10,600, being part of
the interest which had acorued on the securities originally bought.
which had not been spent by her in the meantime. The purposes



440

1892

BAODAMINE
Dasz
».

Tur
Apuminis-
TRATOR-
GENERAL OF
BrNaear,

THE INDIAN LAW REPORTS.  [VOL. XX

of the teust were generally the payment to herself or for her use
of the interedt or dividends of the securities during her lifs, and
aftor her death a provision that the securities should be held in
trust for Guishchunder Roy, her grandson, whom she hag
resolved to bring up as her son, and his heirs and assigns, for hig
and their absolute use and benefit.

The appellant, alleging that she and her sister (called as g
defendant) are the only heirs now alive of Nobokumar Mullick
entitled to succeed as his heirs in intestacy, has brought her suit,
claiming right to the Government securities, and in hor plaint she
alleges that these form part of the estate of Nobokumar Mullick,
that Badamkumari was not entitled to endorse or convey them
away, as she did by the deed of the 12th July 1886, and that this
deed is invalid.

The ground on which this claim has been supported in argument
is that, under the provisions of the ninth clanse of the will of
Nobokumar Mulliok, there was an implied direction hy the
testator that the income of his -estate should be accumulated and
capitalized for the eight years during which Shamcharan Mullick
inighb have a son to be adopted, and that undor the deed of
arrangement and compromise and release of the 14th August
1866, between Badamkumari and Shai:charan Mullick, Badawm-
kumari claimed and accepted the accumulated income as a
capitalized sum which in her hands was part of the capital of the
estate of her husband ; that she therefore acquired only a Ilindu
widow’s interest in the fund, and was not entitled to alienate it or
deal with it in any way which would deprive Nobokumar
Mullick’s heirs of their right to receive it as part of his esfate to
which they had a right of succession. If this view of the purporf
and effect of these instruments were gound, there might be great
foree in the argument of the appellant. ‘

Their Lordships are, however, clearly of opinion that the view
presented by the appellant is not warranted by the terms of the
will and the deed of arrangement. As regards the will of Noho-'
kumar Mulliok, all parties are agreed that it gives no speeific.
direction as to what was to become of the income of the estate.
until the adoption of a son to be born to Shamcharan Mullick, or
until the expiry of the eight years during which & son, to be
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adopted, might be born. There is no direction in the deed either
to capitalize or to accumulate that income, and nothing, in their
Lordships’ opinion, from which such a dirvection can he held to
have heen implied. The ingome as it fell due each year after the
testator’s death became either the property of Shamcharan Mullick
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under the general destination to him of the testator’s whole resl (,m?mﬁ oF

and personal estate (and were the question still open, it scems
diffioult to suggest a reason for holding that it wasnot covered and
conveyed. by that destination), orit was entirely intestate succession
which, as it fell due, became the absolute property of Badam-
kumeri as the widow and heiress of her husband., And
accordingly it was this right which Eadamkgmmi maintained
in the dispute on the subject which arose hetween her and Sham-
charan Mullick, and which he yielded to her by the deed of agree-
ment and velease. The language of the deed heing: ¥ And
whereas the said Shamcharan Mullick has consented ond agreed
to conoede the point in question and to give up to me as such
heiress of the said deceased ”—that is, as appears from the sentence
preceding, as the heiress and legal personal representative of the
said Nobokumar Mullick,~—¢ the accumulations of the sald estate
from the death of the said deceased for ‘the period of eight
years.” The claim of Badamkumari to this part of the income
of her hushand’s estate was made by her as heiress of her hushand
entitled to income not disposed of. She claimed this inocome ns
her absolute property, and their Lordships ean see nothing in the
language of the deed of agreement, or in the tramsaction with
Shamcharan Mullick, which can support the appellant’s con-
tention that she agreed to receive this income as capital in which
she should acquire only the estate of a Ilindu widow, or that the
nature of the fund should differ in.any way alter she received if
from what it had been before.

There is nothing to support the appellant’s argument in the
civoumstance that the income was received in one sum and only
after the lapse of eight years after her husband’s death. The right
she claimed was to receive payment as the income come in, That
was & question between her and Shamoharan Mullick, If he had
immediately on the testator’s death taken the same view as he
took when the agreement was made, all the income would have

BeNearn.
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1892  reached the widow’s hands as it acerued, and there could haye
mbeen no question as to the charvacter in which she took i, 1t
Dast  capnot make any differenco that the title was not admitted fop
Tqyj:}m eight ycars, and that pending the uncertainty the income wag
Avawts-  gogumulated.  The administration of the estate was loft entirely

TRATOR- . .
Gonrzar or in the hands of Bhamcharan Mullick, and it was only after the
Brxeat. lapse of eight years that Badamkumari received from him even
the lakh of rupees left to her for her maintenance, and that g

general settlement of her claims was made.

In this state of the facks there seems to be no ground for the
appellant’s dlaim. Although ab the earlier stage of the mrgu-
ment it was suggested that, even if the fund was to be regarded as
income and not capitalized eslate, it nevertheless became the
hushband’s estate, because of the subsequent actings of Badam-
kumari, this view was hardly maintained in the veply by the
appellant’s Counsel.

The appellant’s Counsel contended that the savings of a Hindu
widow must bo presumed to have been mado for the benefit of her
husband’s estate. Without examining the precise result of the
decisions, it is sufficient to soy that in this case there is no room
for any such presumption, for the corpus of the estate never came
to the widow, but was taken by Shamcharan Mullick undor the
will, and the income to which the widow succeeded was separated
from it, and became and was dealt Wwith as an entirely separate
fund. To use the words of Mr. Justice T'revelyan in reference
to Badamkumari’s position (1):~—There was no estate of
her husband’s in her hands for her to augment.” Bhe did
nothing to indicate an intention to make the fund received, or
the intevest on if, part of her husband’s estate which was in other
hands, or to justify the inference that she wished it to vovert to
her husband’s heirs. It was said she had placed it in investments
of & permanent nature. Had she done so, it does not appear to
‘their Tordships that this cireumstance alone would have added the
fund to the estate devolving on her husband’s heirs. Dut the fact
is that, having received the money in currency notes which
yielded no return, and the keeping of which was attended with
much rigk, she at once placed it, as any prudent person would do,

(1) I. L. R,, 14 Cale., at p. 886,
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in securities, investing it in Government promissory motes yield-
ing rogular interest, but which were negotiable instruments
transmissible by mere indorsation. It is important also to observe
that the other funds which she received from Shamcharan Mullick
were invested precisely in the same way and at the same time, and
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that for purposes of investment therefore the fund in dispube was Geveraz or

not kept separate, bul was mingled with her general personal
means; and she seems to have used the interest and incoms of the
whole indiscriminately for her maintenance, and spent the greater
part of ib. It may bo further mentioned that, while her trust
settlement by which she conveyed the income in question was
exscuted in 1886, this deed superseded an earlier testamentary
deed of 1882, which she cancelled in 1886, in which she distinctly
records her view that she had received the fund as her absolute
property, and had placed it in Government seeurities ©for my
own absolute benefit, and without any infention or desire to
make the same or any part thereof accumulations to the estate of
the said Baboo Nobokumar Mullick, but on the contrary with the
full intention of having, retaining and exercising full and
nncontrolled dominion by will, deed or otherwise over the same
and every part thereof.”

Their Tiordships, being thus of opinion that the fund in question
was not in any sense received by Badamkumari as capital or
capitalized income of hor hushband’s estate, but was received ag
income which, under the arrangement with Shamcharan Mullick,
was her own absolute property, and further that she never
indicated any intention to make the same part of her husband’s
estate for the benefit of his heirs, will humbly advise Her Majesty
to dismiss the appeal, and the appellant must pay the costs of the
appeal, which, however, will be one set of costs only, to the
respondent Grishchunder Roy.

Appeal dismissed.

Solicitors for the appellant: Messrs Barrow and Rogers.

Solicitors for tho respondent Gtrishchunder Roy, and for the
respondent, the Administrator-General : Mr. J. F. Watkins.

Brnear.



