
1893 it unnecessary to consider the other point raised by the learned 
—Qotek” ”  appellant wMoh proceeds on the assumption that

E m p e e s s  the charges related to more than three particular ofiences. The 
BAaHtJ therefore dismissed.

IT a t h  D a s . Appeal dismissed.
H , T . H .
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CIVIL RULE.

Before Sir W. Corner Peihcram, XnigU, Chief Justice, Mr, Justice 
Beverley, and 3€r. Jtistioo Ghoso.

1893 ABUUL GANI (Objeotou, P etitioner) v. A. M. DTJNNE, Eeoeivbb oe 
August 9. Estate oi? Satta Ghosai. Bauadub (D ecreb-hoideb) and

OIHEBS (AtlOTIOlf-PirilCIIASEBS) AND ANOTHER (J u d Q-MEKX-DEBIOB) 
(o p p o s it e  ■ PAETIEa) .*

Civil ’Procedure Code {Act X I V  of 1882), s. 811— Ohjectionio sale hy 
person claiming to he the real owner—-Decree—Bonamidar, decree 
against-~-8ale in execution of decree, aj)plieation to set aside.

Per P ethebam, O.J. and Ghosb, J. (Bbtebiey, J. dissenting). Whers 
immoveaHo property ]ias been gold in oxeuution of a dooree against 
tte ostensible owner as his property, a person, claiming to be llie benofloial 
owner is entitled to come in under s. 311 of tlio Code of CiTil Prooedure 
and object to tlie sale.

Astwatunnissa Begum r, Aslifuff Ali (1) followed.

S h e i k h  A bdui, Q - a n i ,  the objector, in his petition to the 
High Court, stated that he and his brother, Abdul Aziz Meah, 
purchased hki/c Jinaina in execution of a decree for arrears of 
rent in the benami name of ICali Prosnnno Ghose, a seryant of 
theirs, and continued in possession of the ialuk on payment of 
rent to A. H. Dunne, Esq., Eeceiver of the estate of Satya 
Grhosal Bahadur and others; that the said lieceiver obtained a 
decree for arrears of rent against the said Kali Prosunno, and in

* CiTil Rule No. 488 of 1892, against the order of A . E. Staley, Esq., 
District Judge of Backergunge, dated tbe 5th. of February 1893, aifirmiag 
the order of Baboo Saroda Prosad .Bose, Munsif of Perozpore, dated the 7tli 
of December 1891.

(1) I, L. E., IB Calc,, 488.



execution of tlie decree the ialuh was put up for sale and pur- 1892 
chased by the petitioner’s brotlier Abdul Aziz in tlie benami (̂ ahi
name of Abdul Karim ; that tlie petitioner applied to tie Munsif ^
to set aside the sale under section 3J1 of the Code of Civil 
Procedure and section 173 of the Bengal Tenancy Act, offering to 
pay the decretal money; that the Munsif without entering into 
the merits of the case declined to exercise his jurisdiction on the 
ground that the petitioner had no hens standi to make the appli­
cation, and that section 173 of the Tenancy Act did not apply to 
the case; and that this decision had been upheld on appeal to tba 
District Judge. The petitioner prayed to Imre the sale set aside.

The grounds upon ■which the objector relied’were, (1) that the 
sale of the property was fraudulent, (2) tliat there was irregu­
larity in conduoting the sale and in publishing the sale proclama­
tion, (3) that Kali Prosunno was the beiiamidar of the ohj'eotor 
and his brother, Sheikh Abdul Aziz, and (4) that Abdul Aziz in 
order to defraud the objector had in collusion with the decree- 
holder caused the property to be Bold and himself purchased it 
in the name of Abdul Karim Moah, who was ostensibly the 
auction purchaser.

The Courts below were of opinion that the petitioner had no 
locus standi, the matter being concluded by the decision of the 
Pull Bench in Asmutmni&sa Begmn y. Ashmff AU (1).

A rule having been obtained on the part of the objeofeor, the 
Court, G i -i o s e  and B e v e r l e y , JJ., were divided in opinion and 
the matter was therefore re-argued before P b t h e e a k ,  O.J.

Mr. Scmdd for Dr. Bashbehari Qhose, appeared in support of 
the rule.

Baboo Diirga Mokun Das appeared to show oauBe.
The following opinions were delivered by the Court (Pbt .̂ebam,

0 J ,, and G h o s b  and B e v e k l e t ,  JJ.)
B e v e b l b y ,  J.—This rule was granted under ths following 

circumstances:—
The appellant before us alleges that he and hig brother Abdul 

Aziz Meah held a ialuk in the name of their servant Kali
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1892 Proainno G-bose; that in execution of a decree for arrears of rent
Zbkui. Gahi Kali Prosonno Grliose, the taluli in question, was put up to

f. sale and was puroh.ased Iby the appellant’s trotlier in tie name
D u n n e , Abdul Karim. The appellant then applied to h a -v e  the

sale set aside under section 311 of the Code of Civil Pi'ooedure, 
but both the Lower Courts hare held that he has no loeiis standi 
under that seofcion. The question before us is whether a person 
claiming to be the beneficial owner of property which has been 
sold as the property of the ostensible owner, can apply to have tha 
sale set aside under section 311 of the Code of Civil Procedure.

I am of opinion that the matter is concluded by the Pull 
Bench decision in tile case Amutnnuissa Begum v. Ashruff All (1). 
If, aa is contended by the appellant, the property sold was tha 
property of the appellant and not that of Kali Prosunno 
Ghose, the appellant’s interest has not been alfected by the sale 
aad he ia not entitled to come in under section 311. I  am 
unable to distinguish the present case from that of the Pull 
Benoh case, and I  am of opinion that the orders of the Lower 
Courts were right and that the rule should be discharged with 
costs.

Ghosb, J.—It appears that a certain tenure stood in the name of 
one Eali Prosunno. In execution of a decree for rent of that 
tenure obtained by the zemindar against Kali Prosunno, the tenure 
was sold under the Bengal Tenancy Act, and purchased by one 
Abdul Karim. The petitioner before na, Abdul Gani, subsequently 
applied, under section 311 of the Civil Procedure Code, to set 
aside the sale upon the ground of irregularity in publishing and 
conducting the sale, his case being that he and his brother wore 
the beneficial owners of the property, Kali Prosunno being only a 
hnamidar. This application has beon rejected by the Courts 
below upon the ground that the petitioner has no loous standi 
under section 311. And the question that we have to determine 
is whether this view is correct.

My learned colleague is of opinion that the matter is concluded 
by the Pull Bench decision in the case of Aamutunnim Begtm 
T. Ashruff Ali (I), and that the order of the Lower Courts is 
light,
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I regret, laoweTer, I am unable to agree with him n ]gg2

A b d ii i  G a m
It may he useful in the first place to refer to ■what the law ^  »- 

on the subject, was before the preseat Procedure Code -was passed.
The oorrespoading section in the old Code (T i l l  of 1859) was 
section 236, and it provided that (omitting the first portion of 
the section) “ at any time within thh'ty days from the date of 
the sale, application may be made to the Court to set aside the 
sale on the ground of any material irregularity in publishing 
or conducting the sale; but no sale shall be set aside on the 
ground of such irregularity unless the applicant shall prove to 
tbe satisfaction of the Court that he has sustained substantial 
injury by reason of such irregularity.”  There was a conflict of 
ruhngs under this section; the Calcutta High Court and the 
Agra Court held that it was only the judgment-debtor who could 
apply to set aside the sale; the Bom'iay High Court, on the con- 
traiy, were of opinion that the word “  applicant ”  in section 258 is 
not confined to the parties to the suit, but also inolades any person 
who has sustained injury by reason of the irregularity of the 
sale: \_Joge Narain Singh v. BMigbano (1); LucJmcejmt Sinyh 
Doogur v. MooUalashee Delia, (2 ) ; Maina Koer v. Luclmiun 
Bhuggui (3); Kmhiiarav Vonlmksh v. Vasudev Anmt (4); Rae 
Sittarnm. v. Balkrishna Tewaree (5)].

It was, I  think, in view of this conflict of authorities that the 
Legislature provided in section 311, Act X  of 1877, that “ the 
decree-holder or any person whose immoveable property has been 
sold under this Chapter may apply to the Court to set aside tho 
sale,”  &c., &o. And the language of section 311 in. the present 
Code is esaotly the sarae as in the Code of 1877.

We have it then that not the judgment-debtor only (as it had 
been held by this Court under the old Code), but “ the decree-holder 
or any person whose immoveable property has been sold ”  may 
apply to set aside, the sale ; and the question we have to consider 
is whether the petitioner is a “ person whose immoveable property 
has been sold.”

(1) 3 W. E. Mis., 18. (3) 1 0. L. B,, 2B0.
(2) 9 W . K ,  388. (4) l i  Bom . H . C., 16.

(fi) 1 S. D. A , (N .-W . P .) ,  377.
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1892 Now if the allegation of the petitioner be true, he is cei'tainly 
A bdvl Q-ani pei'son -whose property has been sold: he says the property, 

though it stood in the name of Kali Prosunno, was really his, and 
that he has sustained substantial injury by reason of the sale.

It has been said that if the property belonged to the petitioner 
and not to Kali Prosunno, his interest has not been affected by the 
sale, and therefore he is not entitled to apply under section 311 
of the Code. But it ■will be observed that the rent decree was 
passed against the person •who was the recorded tenure-holder; 
and in execution of this decree tho whole tenure, and not simply 
the right, title and interest of Kali Prosunno, ■would pass to the 
purchaser under tha sale, if it is confirmed. The test that may 
well be applied in a case like this is to see "whether the petitioner 
■would be entitled to bring a suit to contest the sale or to recover 
the property.

Now, it has been held both in this Court and in Allahabad that 
the beneficial owner is bound by any decree that may be passed 
against the benamidar: Oopi Nath CJioheij v. Bhugwat Penhacl (1), 
Khuh Qhand v. Narain Singh (2). In  the case of Gopi Nath 
Ohobey v. Bhugwat Bershad (3), Mitter J., in delivering judgment 
of the Court upon a question like this, observed: “  But apart from 
autb-orities, it appears to us that so long as “the benami system is 
to be recognised in this, country, the proper rule, in our opinion, is 
that in the absence of any evidence to the contrary it is to be 
presumed that the benamidar has instituted the suit with the full, 
authority of the beneficial owner; and if he does so, any decision 
come to in his presence wonld be as much binding upon the real 
owner as if the smt had been broiight by the real owner himself.” 
There, no doubt, the previous suit bad been brougM by the hemmi" 
dar, but I  take it that the same principle equally applies where the 
S'uit is ugainst the benamidar.

There is another case which may well be referred to in this 
connection; viz., the ease of Bani/e Chunder Sircar v. Smhunder 
Ghotodhry (4). There, the plaintiff had purchased the tenure from 
the registered tenant, but he did not get his name registered in 
tha zemindar’s office; subsequently the zemindar brought a suit
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for rent against; the registered tenant, and, having obtained a is92
decree, gob the tenure sold; the plaintiil applied under seotion 311 abdto'gIot 
of the Code to set aside the sale, but the application was rejected «'• 
tipon exactly the same ground that the application o£ the peti­
tioner has been rejected, vis., that he had no I j c u s  stand i; and he 
therenpon brought a suit to set aside the sale. It 'was held by 
Field, J. that the ground upon which the application iindor seotion 
311 had been rejected -was erroneous; that in the absence of fraud 
the suit was not maintainable, for the plaintiff should have either 
satisfied the rent decree, or appealed against the order rejecting 
his apphoation under section 311 of the Code; and that he ■was 
not entitled to treat the proceedings in the rent suit and the sale 
in execution as nullities, although he was not a party thereto.
The Court accordingly dismissed the suit.

In the case of Asmtitunnma Begum v. Ashriiff AH (1) decided 
by a Full Bench of this Court, it would appear that the applicant 
under section 311 claimed the property sold under a coBveyance 
from the judgment-debtor, prior to the attachment; and the ques­
tion that was then considered was whether he was entitled to 
object to the sale, under that section. It was held that.he was 
not so entitled. The Chief Justice in delivering the judgment of 
the Court observed as follows;—

“ The words are ‘ any person whose immoveable property has 
been sold under that chapter may apply,’ but the sale is not to be 
set aside unless the applicant proves that he has sustained sub­
stantial injury. W e think that this means that tho substantial 
injury must be the direct result of the irregularity, and that this 
could only be the case where the property of the person applying 
had not only been put up for sale and hnoched down, but bad 
been sold in the sense that the applicant’s interest had been legally 
affected by such sale, as in the case of Krishnarav Venkatesh v.
Vasudev Anant (2), but that a person claiming by title paramount 
to the judgment-debtor is not within the meaning of the words 
‘ any person’ in the seotion, inasmuch as his title to the property 
is not affiected by the sale, whether it were regular or irregular, 
and therefore cannot apply to the Court to set aside the sale.”
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1893 The case before tlie Full Bench was, as has already been noticed, 
A b d t j i , G a n i  ■ R 'h ere  the applicant olaimed iinder a title acquired from the 

judgment-debtor h c f o i ' e  the attachment, so that upon the date of 
Dotne. and sale the property -was not the j>roperty of the

judgment-debtor, and therefore the sale could not possibly affect 
the applicant. But the case before us is -wholly difl'erent. Here, 
the rent deoreo and the proceedings in execution thereof are 
absolutely binding iipon the petitioner, if his allegation of benami 
be true, and therefore the sale must unmiBtakeably aSect Ms in­
terest in the property. In one sense no doubt he claims the pro­
perty adversely to the judgment-debtor, but strictly speaking he 
claims it through him : what he says is that Kali Prosunno is hut 
Mmself in another name.

Upon these grounds, I  am of opinion that the Pull Bench decision 
in the case of AstmUiinnissa Beyum v. A&limff Ali (1) does not 
conclude the matter now before us, and that the Courts bolow are 
wrong in holding that the petitioner has no loeus dandi. The 
only doubt I  entertained, however, was whether the Oourt could 
detei'mine in this proceeding (the title of the petitioner being dis­
puted) whether he has an interest in the property. But upon 
further reflection I  think that for the piu’poses of section 311, the 
Court would have to determine, as a preliminary question, whothor 
the petitioner has an interest in the property which would be 
affected by the sale. The remedy under section 311 of the Code 
is not confined to the deoree-holder and judgment-debtor; and 
when any third party comes in upon the ground that his interest 
in the property has been affected by the sale, the Court cannot help 
determining whether he has such an interest in the property.

If this enquiry be shut out, and his application is rejected upon 
the gTOund that his ownership in the property is disputed, he may 
be debarred hereafter from'obtaining relief upon any of the grounds 
mentioned in section 311 of the Code.

There being, however, a difference of opinion between my learned 
colleague and myself upon the main question raised in this rule,
I  think the case should be referred to a third Judge, and I  may say 
that in this respect my learned colleague agrees with me.
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PBTiiEEAikr, OJ.—In this ease I  agree Tvitli the view taken by ig92 
Mr. Justice Ghose, except on one point. Mr. Jnstiee G-lioso says 
tliat lie does not tHnk that the case is concluded by the decision of 
the I ’all Bench. I think it is, and I  think that the decision of the 
FuU Bench concludes the case in the way in ■which Mr. Justice 
Grhose has decided it, becanse that Full Bench case decided that any 
peison might come in and make an application urid.er section 311 
to set aside a sale, if his interest were affected by the sale, in the 
sense that it wonld pass by the sale. In my opinion, if this is a 
good sale, the present applicant’s interest passed under it, because 
his case is that Kali Prosnnno Grhose, the name which appears on 
the zemindar’s serishta and the name in which the rent suit was 
brought, was his benamidar and his servant, and was in fact 
another name for himself. I f these things were proved, I  think 
that a good title would be established as against the present appli- 
cant, Ahdul Gani, beoanise he does not claim by any title para- 
motiiit to that person, bnt he says that that person is himself under 
another name.

Under these cironmstanoes, I  think npon the authority of the 
case in the Pull Bench that the 'view taken by Mr. -Tnstice Ghose ia 
the eorreot view in this case, and the rule will be made absolute as 
proposed by him. The costs will abide the eyent.

A. A. 0. made absolute.
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APPELLATE CIVIL.

Before M>\ Justice Maep?ierson and Mr. Justice Banerjee.

NILMOMI SINGH  DEO (Plaintie]?) d. NILU NAIK aitd ahothbb 1S02
(Defknbanis).* Sepfemiei' 5.

Limikition—Act X  of 1869, s. %%—DhoovBry of frauA - Age-ncy— Suit for 
an account and for money 'misappropriated, hy agent~-JurisiicUon-~
Cause qfaotion— Bengal Aot VI of 1S62, s, 20—Bengal Act I  of 
1879, s. 14B.

Where an ageaoy for the collection of rents of 0  and J  was 
created in district M, in wMob district toTce G- was situated, tohe M  being

* Appeal from Appellate Deeree, No. 798 of 1891, agairst the deeiee of 
C. M W . Brett, Esq., Judical C/ommiasioner of Ckota Nagpur, dated tte 
aTth of April .1801, allivming tlie decree of Baljoo Kam Saran Bliutta,oliavjee,
Deputy Collector of Manbhum, dated the 30th of December 1889.


