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1893 it umnecessary to comsider the other point raised by the learned
Jra— Coungel for the appellant which proceeds on the assumption that
Eaprmss the charges related to more than three particular offences. The
appeal is therefore dismissed.

V.
Racav
Nare Das. Appeal dismissed,

H, T. H.

CIVIL RULE.

Before Sir W, Comer Petheram, Knight, Chief Justice, Mr. Justice
) Beverley, and Mr. Justico Ghose.
1892 ABDUL GANT (Osiecror, PeritioNsr) v, A. M, DUNNE, Reorrver op
_f“S’“St 9 rin Estars oF SarvdA Gmosan Bansapur (DECREE-HOLDER) AND
OTHERS (AUCTION-PURCHIASERS) AND ANOTHER (JUDGMENT-DEBTOR)
(OPPOSITE  PARTIRS),*

Oivil Procedure Code (det XIV of 1882), s. 811—Objection to sale by
person claiming fo be the real owner— Decree—Benamidar, decres
against—Sale in execution of decree, application o set aside.

Pop PerrErAM, C.J. and Gmoss, J, (Brveriry, J. dissenting), Where
immoveable properly has been sold in execution of a decree against
the ostensible owner as his property, a person claiming to be {he heneficial

owner is entitled to come in under s 811 of the Code of Civil Procedurs
and ohject to the sale.

Asmutunnissa Begum v, Ashouff Ali (1) followed.

Supixe Aspurn Gani, the objector, in his petition to the
High Court, stated that he and his brother, Abdul Aziz Meah,
purchased Zafuk Jimina in execution of a decree for arrears of
rent in the bdenemi name of Kali Prosunno Ghose, a servant of
theirs, and confinued in possession of the ¢fa/wk on payment of
rent to A. M. Dunne, Isq., Receiver of the estate of Satya
Ghosal Bahadur and others ; that the said Receiver obfained a
decree for arrears of rent against the said Kali Prosunno, and in

* Civil Rule No, 4568 of 1802, agninst the order of A. E, Staley, Tsq.,
District Judge of Backergunge, dated the 6th of February 1892, affirming

the order of Baboo Savoda Prosad Boso, Munsif of Perozpore, dated the 7th
of December 1891,

(1) L. L. R., 16 Cale,, 488.
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execution of the decree the faluk was put up for sale and pur- 1892
chased by the petitioner’s brother Abdul Aziz in the benami m
name of Abdul Karim ; that the petitioner applied to the Munsif
to set aside the sale under section 811 of the Code of Civil
Procedure and section 173 of the Bengal Tenancy Act, offering to
pay the decretal money; that the Mumnsif without entering into
the merits of the case declined to exercise his jurisdietion on the
ground that the petitioner had mo locus séundi to make the appli-
cation, and that section 173 of the Tenancy Act did not apply to
the case; and that this decision hed been upheld on appeal to the
Distriet Judge. Ths petitioner prayed to have the sale set aside.

The grounds upon which the objector relied were, (1) that the .
sale of the property was fraudulent, (2) that there was irregu-
larity in conducting the sale and in publishing the sale proclama-
tion, (3) that Kali Prosunno was the benamidar of the objector
and his brother, Sheikh Abdul Aziz, and (4) that Abdul Aziz in
order to defrnud the objector had in collusion with the decree-
holder caused the property to be sold and himself purchased it
in the name of Abdul Karim Moah, who was ostensibly the
auction purchaser.

The Courts helow wers of opinion that the petitioner had no
locus standi, the matter being concluded by the decision of the
Tall Bench in dsmutunnissa Begum v. Ashrugf Ali (1).

A rule having heen obtained on the part of the objector, the
Cowrt, Gtmost and Beveruuy, JJ., were divided in opinion and
the matter was therefore re-argued hefore Prrurran, C.J.

Mr. Sqndel for Dr. Rashbehari Gr%osa, appeared in support of
the rule.

Baboo Durge Mohun Das sppeared to show oause.

The following opinions were delivercd by the Court (PrrmERaM,
0.J., and Gmoss snd BrvesLry, JJ.)

Bevertry, J.—This rule was granted under the following
circamstances :—

The appellant before us alleges that he and his brother Abdul
Aziz Mesh held o faluk in the name of their servant Kali

DUNNE

(1) L L. R, 15 Calc., 488
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1892  Prosunno Ghose; that in execution of a decree for arrears of rent
AsouL Gans 8geinst Kali Prosonno Ghose, the Zuluk in question was put ap to
o sale and was purchased by the appellant’s trother in the name
Doz ¢ one Abdul Karim. The appellant then applied to have the
sale sob aside under scction 311 of the Code of Civil Procedure,
but both the Lower Courts have held that he has no losus stand;
under that section. The question bofore us is whether s person
claiming to be the beneficial owner of property which has been
sold as the property of the ostensible owner, can apply to have the

sale sot aside under section 311 of the Code of Civil Procedure.
I am of opinion that the matteris concluded by the Full
Bench decision in the case dsmutunnissa Begum v. Ashruff Ali (1),
If, as is contended by the appellant, the property sold was the
property of the appellant and mnot that of Kali Prosunno
Ghose, the appellant’s interest has not been affected by the sals
apd he is mnot entitled to come in under section 311. I am
unable to distinguish the present case from that of the Pull
Bench case, and I am of opinion that the orders of the Lower
Courts were right and that the rule should be discharged with

cosbs.

Grrost, J.—Tt appears that o certain tenure stood in the name of
one Kali Prosunno. In execution of a decree for rent of that
tenure obtained by the zemindar against Kali Prosunno, the tenure
was sold under the Bengal Tenancy Act, and purchased by one
Abdul Karim. The petitioner before ns, Abdul Gani, subsequently
applied, under section 811 of the Civil Procedure Code, to st
nside the sale upon the ground of irvegularity in publishing and
conducting the sale, his case heing that he and his brother were
the beneficial owners of the property, Kali Prosunno being only a
benamidar. This application has been rejected by the Courts
helow upon the ground that the petitioner has no losus standi
under section 811. And the question that we have fo determine
is whether this view is correcs.

My learned eolleague is of opinion that the malter is concluded
by the Full Bench decision in the case of Asmutunnissa Begum
v. Ashyff Ali (1), and that the order of the Liower Courts is
right.

(1) I, L. R,, 16 Calc,, 488.
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I regret, however, I am unable to agree with him n 1892
view. Anpon Gas:
It may be useful in the first place to refer to what the law v
on the subject. was before the present Procedure Code was passed. ~
The corresponding section in the old Code (VIIL of 1859) was
seotion 266, and it provided that (omitting the frst porbion of
the section) “at any time within thirty days from the date of
the sale, application may be made to the Court to set aside the
sale on the ground of any material irregularify in publishing
or conducting the sale; but no sale shall be set aside on the
ground of such irregularity unless the applicant shall prove to
the satisfaction of the Court that he has sustained substantial
injury by reason of such irvegularity.” There was a conflict of
rulings under this section; the Caloutta High Court and the
Agra Court held that it was only the judgment-debfor who could
apply to set eside the sale; the Bombay High Cowt, on the con-
trary, were of opinion that the word ““applicant” in section 256 is
not confined to the parties to the suit, bub also includes any person
who has sustained injury by reason of the irregularity of the
sale: [Joge Narain Singh v. Bhugbano (1); Luchmeeput Singh
Doogur v. HMooktakashee Debin (2); Maina Koer v. Luchmun
Bhuggut (8); Krishnaray Venkatesh v. Vasudev Anant (4); Bue
Sittaram v. Balkyishna Tewaree (5)].
1t was, I think, in view of this conflict of authorities that the
Legislature provided in section 311, Act X of 1877, that “the
decree-holder or any person whose immoveable property has been
sold under this Chapter may apply to the Court to set aside the
sale,” &c., &. And the language of section 311 in the present
Code is exactly the same as in the Code of 1877.
‘Woe bave it then that not the judgment-debtor only {as it had
been held by this Court under the old Code), but «the dscree-holder
or any person whose immoveable property has been sold” may
apply to set nside the sale ; and the question we have to consider

is whether the petitioner is a “person whose immoveable property
has been sold.”

(1) 2 W. R. Mis., 13. (8) 1 C. L. B., 250,
(2) 9 W. R., 388, (4) 11 Bom, H. C., 16.
(6) 18 D. A, (N-W.P.), 877
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1892 Now if the allegabion of the petitioner be true, he ig certainly
Azoos Gaz & Dorson whose property has been sold: he says the property,

Du:'n ) though it stood in the name of Kali Prosunno, was really his, and
" that ho has sustained substantial injury by reason of the sale.

It has been said that if the property belonged to the petitioner
and not to Kali Prosunno, his interest has not been affected by the
sale, and therefore he is not entitled to apply under section 811
of the Code. DBub it will bo observed that the rent decres wag
passed agniust the person who was the recorded tenure-holder;
and in execution of this decree the whole tenure, and not simply
the right, title and interest of Kali Prosunno, would pass to the
purchaser under the sale, if it is confirmed. The test that may
well e applied in a case like this is to see whether the petitioner
would be entitled to bring a suit to contest the sale or to recover
the property.

Now, it has been held both in this Court and in Allahabad that
the beneficial owner is bound by any decreo that may be passed
against the benamidar : Gopi Nath Chobey v. Blugwat Pershad (1),
Khub Chand v. Narain Singh (2). In the case of Gopi Nath
Chobey v. Blugwat Pershad (3), Mitter J., in delivering judgment
of the Court upon a question like this, observed : * But apart from
authorities, it appears fo us that so long as 4he benami system is
to be recognised in this country, the pioper rule, in our opinion, is
that in the absence of any evidence to the contrary it is to be
presumed that the lenamidar has instituted the suit with the full,
authority of the beneficial owner; and if he does so, any decision
come to in his presence would be as much binding wupon the real
owner as if the suit had been brought by the real owner himself.”
There, no doubt, the previous suit had heen brought by the benami-
dar, but T take it that the same principle equally applies where the
suit is against the benamidnr.

There is another case which may well be referred to in this
connection; viz., the ease of Panye Chunder Sivcar v. Hurclunder
Chowdlry (4). There, the plaintiff had purchased the tenure from
the registered tenant, but he did not get his name registered in
the zemindar’s office; subsequently the zemindar brought a suit

(1) 1. L. B., 10 Cale., 697. (8) I. L. B., 10 Cale., 697.(705).
) I. L. R, § AlL,, 812, 4) I. L. R,, 10 Cale., 496.
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for rent against the registered tenant, and, having obtained a 1892
decree, got the tenure sold; the plaintiff applied under seotion 311 e or
of the Code to set aside the sale, but the application was rejeated -
upon exactly the same ground that the application of the peti- Doz,
tioner has been rejected, »is., that he had no liews standi; and he
therenpon brought a suit to set aside the sale. It was held by

Field, J. that the ground upon which the application undor section

311 had been rejected was ervoneous; that in the absence of fraud

the suit was not maintainable, for the plaintiff should have either

satisfled the rent decree, or appealed against the order rejecting

his application under section 311 of the Code; and that he was

not entitled to trent the proceedings in the rent suit and the sale

in execution as nullities, although he was not a party thereto,

The Court accordingly dismissed the suit.

In the case of Asmutunnissa Bogum v. Ashruff Ali (1) decided
by a Full Bench of this Court, it would appear that the applicant
under section 311 claimed the property sold under a conveyance
from the judgment-debtor, prior to the attachment; and the ques-
tion that was then considered was whether he wans ‘entitled to
object to the sale, under that section. It was held that he was
not so entitled. The Chief Justice in delivering the judgment of
the Court observed as follows:—

“The words are ‘any person whose immoveable property has
been sold under that chapter inay apply,” but the sale is not to be
set aside unless the applicant proves that he has susteined sub-
stantial injury. ‘We think that this means that the substantial
injury must be the direct result of the irregularity, and that this
could only be the case where the property of the person applying
had not only been put up for sale and knocked down, but had
been sold in the sense that the applicant’s interest had been legally
affeoted hy such sale, as in the case of Krishnarav Venkatesh v.
Vasudev Anant (2), but that a person claiming by title paramount
to the judgment-debtor is mot within the meaning of the words
‘any person’ in the seclion, inasmuch as his title to the property
is not affected by the sale, whether it were regular or irregular,
and therefore cannot apply to the Court o set aside the sale.”

(1) I L. B., 15 Cale., 488 (491), (2 11 Bom. H. C, 15,
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The cage before the Full Bench was, as has already been noticed,
a case where the applicant claimed under a title acquired from the
judgment-debtor defore the attachment, so that upon the date of
attachment and sale the property was not the property of the
judgment-debtor, and therefore the sale could not possibly affect
the applicant. Buf the case before us is wholly different. Here,
the rent decrec and the proceedings in execution thereof are
absolutely binding upon the petitioner, if his allegation of tenam;
be true, and therefore the sale must unmistakeably affect his in-
terest in the property. In one sense no doubt he claims the pro-
perty adversely to the judgment-debtor, but strictly speaking he
claims it ¢hrough him : what he says is that Kali Prosunno ig but
himgelf in another name.

Upon these grounds, I am of opinion that the Full Bench decision
in the case of Asmutunnissa Begum v. Ashruff Al (1) does not
conclude the matter now belore us, and that the Courts bolow are
wrong in holding that the potitioner has mno Jocus standi. The
only doubt I entertained, hoiwever, was whether the Court could
determine in this proceeding (the title of the petitioner being dis-
puted) whether he has an interest in the property. But upon
further reflection I think that for the purposes of section 311, the
Court would have to determine, as a preliminary question, whothor
the petitioner has an interest in the property which would be
affected by the sale. The vemedy under section 311 of the Code
is not confined to the decree-holder and judgment-debtor; and
when any third party comes in upon the ground that his interest
in the property has been affected by the sale, the Court cannot help
determining whether he has such an interest in the property.

If this enquiry be shut out, and his application is rejected upon
the ground that his ownership in the property is disputed, he may
be debarred hereafter from obtaining relief upon any of the grounds
mentioned in section 811 of the Code.

There being, however, a difference of opinion between my learned
colleague and myselt upon the main question raised in this rule,
I think the case should be referred to a third Judge, and T may say
that in this respect my learned colleague agroes with me.

(1) L L. B, 15 Cale., 488.
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Prruzray, C.J.—In this case I agree with the view taken by

425

1892

Mz, Justice Ghose, except on one point. Mr. Justice Gthose says 3 oGy

that he does not think that the case is concluded by the decision of
the Full Boneh. I think itis, and T think that the decision of the
Tull Bench concludes the case in the way in which Mxr. Justice
(those has decided it, because that Full Bench case decided that any
persoh might come in and make an application under section 311
to set aside a sale, if his interest were aflected by the sale, in the
gonse that it would pass by the sale. In my opinion, if this is a
good sals, the present applicant’s intorest passed under it, because
his ease is that Kali Prosunno Ghose, the name which appears on
the zemindar's serishtn and the name in which the rent suit was
brought, was his benamidmr and his servant, and was in fact
another name for himself. If these things wers proved, I think
that a good title would be established as against the present appli-
cant, Abdul Gani, becanse he does not claim by any title para-
mount to that person, but he says that that person is himself under
another name.

Under these civeumstances, I think upon the authority of the
cage in the Full Bench that the view taken by Mr. Justice Ghose is
the eorrect view in this case, and the ruls will be made absolute as
proposed by him. The costs will abide the event.

A. A, C. Rule made absolute.
APPELLATE CIVIL,

Before Mr. Justice Maspherson and Mr, Justice Banerjee.

NILMONI SINGH DEQ (Pratwtiry) o. NILU NAIK AND ANOTHER
(DorevpivTs)¥

Limitation—Act X of 1859, s, 88—Discovery of froud - Agency—Suit for
an account ond for money misappraprioted by agent—Jurisdiction-—
Cause of action—DBengal det VI of 1862, s, 20~—Bengal dct I of
1879, 5. 146,

Where an agency for the collection of rents of fokes G and H was
created in district M, in which district foke G+ was situated, foke H being

# Appeal from Appellate Decree, No. 703 of 1891, agairst the decree of
C. M W. Brett, Esq, Judical Commissioner of Chota Nagpur, dated the
27th of April 1891, afivming the decree of Baboo Ram Saran Bhuttacharjee,
Deputy Collector of Manbhum, dated the 30th «f December 1889,

Y.
Duwnz.

1802

September 5.



