
Act had come into force. The Act therefore was in
force at the date of the making of the application under abitui Hafis
section 53. I  am therefore of opinion that the decision
of the application must be based upon the interpreta-
tion of the section as approved of by the Legislature
by means of the amending Act. This view is supported sni-ascfwa, j.
by the Full Bench decision of the Madras High Court
in Taticherla Pichamma v. The Official Receiver of
Ctiddafah (1), in which case it was held that the
amendinent made by Act X  of 1930 has retrospective
effect and applies to proceedings jpending at the time
when the Act came into force.

The appeal therefore fails and is dismissed with 
costs.

A f  pecd dismissed.
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APPELLATE CIVIL.

.Before Syed Wazir Hasan, Chief Judge and Mr. Justice 
Bisheshwaf Nath Snmstma.

SHEO DU LAEE and another  (Pl ain tiffs-appellants) 1931 
V. JAGANjSTATH and othees (D efendants- respondents).*'

Transfer of Property Act {IV  of 1882), section 55-—Lien 
of 'purchaser of immoveaMe property ovi property pur- 
chased— Lien, if effectual against transferee for mlue 
with co7nplete notice of the previous mortgoige-~Trans~ 
feree for value toithont notice, position: of.

It is a ■well-^estabhBM principle ;of equity that 
chaser of immoveable property has a lien on the property 
purchased. This principle is recbgni'seci ,in ./daiise (&) of 
sub-section (4), section 55 of the Transfer of Property Act.
The lien will/however, be ineffectual as against a transferee 
for value and 'withont notice bnt not in the casse of a pni-

^Second Civil Appear No. 237 o f 1930. against the decra of Paadrt 
Bishambhar Nath Misra, Eistrict Judge of Unao, dated the 0tli of-M ay,
1930, reveraing the decree of Baira Sitia Sahai, Additional Sxaborainate
Judge of Unao, dated the 80th of August, ,1929.

, (1) (1930) 54 Mad., 12. '



1931 clia&er at 'an auction sale wi'th complete notice of the pre-
toEo Dtjlaee mortgage deed which states all the facts giving rise to'

®- the equities claimed.■ Jactansath.
Mahomed RaJmntulIla v. Esvicul AUaraWiia (1), Rosti 

V.  Watson (2), and Whitebread & Co. Limiied v. Watt (3). 
relied on. Mata Din v. Iftikhar Husain (4), and Mokomed
Mozufjer Hossein v. Kis'liori Mohun Roy (5), referred to.

Messrs. I f. JVasim, AH Zaheer and Khaliq-iCz- 
zaman, for the appellants,

Messrs. i4. P. Sen, Zahur Ahmad, Hyder'Husain. 
dJidL^Bhagwati Nath,, for the respondents.

H asan , C.J., and Seivastava , J. :— This is the 
plaintiffs’ appeal from the decree of the District Judge 
of Unao, dated the 6th of May, 1930, reversing the 
decree of the Additional Subordinate Judge of the 
same place, dated the 30th of August, 1929.

The facts of this case are somewliat complicated 
and tlie points of law raised on beh.a,]f of the plaintiffs 
fit the hearing of the appeal were several. We have 
taken time to consider our judgment and having regard 
to the opinion which we have formed on one of these
questions, of law, it is not necessary either to state'
all the facts or all the questions of law.

The necessary facts bearing on the decision of this 
appeal may thus be stated chronologically:—

17th of April, 1914, Sheo Dnlare, the father 
of the defendants Kedar, Mahipat, 
Bishunath and Gauri Shankar, executed' 
a deed of mortgage in respect of 1 biswa
5 biswansis share out of 16 aniias share
situate in the village of Makoor, pargana 
Jhalotar A j gain, in the 'district of Unao, 
in favour of Jagannath who is the 
chief defendant in the suit, out of which 
this appeal arises,

(1) (1924) L.R., 51 I.A., 236. (2l (1864) 11 E.R., 1187. ^
(3) (1902) 1 Ch., 835. (4) (1925) 5 Luck., 58.

 ̂ (5) (1895) L.B., m  I.A., 129.
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20i/i of June, 1917. It appears that one Sri
Krislina liad obtained a simple money sheo dituee 
decree against Slieo Dnlare and in jagannat3. 
execution of tlia,t decree lie had 
attached and pnt np to sale the 1 biswa  ̂ ^
5 biswansis share already specified. T o' "cmd“ 
this .^attachment and proposed sale 
four sons of Sheo Dnlare raised objec
tions on the ground that their 1 biswa 
share was not liable to be sold in execu
tion of a decree obtained against Sheo 
Dnlare alone who was separate from 
them. The court rejected the objection 
and held that the sons’ share was also 
liable for the legitimate debts of the 
father. The result was that the sale was 
allowed to proceed and the entire share of
1 biswa S biswansis was purchased at 
a ipublio auction by one Ram Charan for 
a sum of Es. 700 on the 20th of June,
1917.

18th of July, 1917. Sheo Dnlare executed the 
deed of mortgage in favour of the 

•plaintiffs for a sum of Rs. 850 in respect 
of the entire share of 1 biswa 5 biswansiS' 
carrying interest at the rate of 12 per 
cent. per annum. In default o f pay
ment iwithin ten years the mortgagees 
were entitled to the relief of foreclosure.

"^OL. V II.] LUCKNOW SERIES. 4 ' 'fT

25tJi of Juhj, 1917. Out o f the
money advanced by the plaintiffs under 
the deed of the iSth of July, 1917 a sum 
o f:Rs. 700 was paiid to Ram Charan and 
the sale of the 20th of June, 1917 was- 
seii aside.before Ram Gharan could enter 
into the possession of the sh,are purchased 
by him.



Srhnstava, J.

m i Uli oj May, 1918. As a result of the .claim
sheo Bulare made by Slieo Biilare's sons the mort-

declared to be iiioperativ© in respect of 
tlie sons’ share of 1 biswa.

Haf̂ an, G. ■/.
and  ̂ t^th of Wlaroli, 1919. Jaganiiath enforced liis

mortgage of the l7th of April, 1914, by 
means of an action against Sheo Dulare 
and the plaintiffs and obtained a decree 
for. foreclosure in respect of the 6 bis- 
wansis share on the 19th of March, 1919. 
This share is now held by Jagannath in 
indisputable right and is no longer 
subject to any controversy. 

of August, 1923. The 1 biswa share was 
again attached and put to vSale in execu
tion of a money decree held by Beni 
Madho and Bwarka against Sheo Dulare 
and his sons and at court auction Jagan
nath the defendant purchased it on the 
20th of August, 1923. The sale and the 
purchase were expressly made subject to 
the mortgage of the 18th of July, 1917. 
It is against this 1 biswa share that the 
plaintiffs of the present suit ask for the 
relief of foreclosure.

For the purposes of the decision of this appeal 
we accept the finding of the learned District Judge that 
previous to the date of the mortgage in suit the family 
of Sheo Dulare and his sons had ceased to be a joint 
Hindu family and that a sieparation in status had taken 
place.
: The mortgage of the 18th of July, 1917y was exe

cuted by SKeo Dulare for the express purpose of raising 
money to recover the 1 biswa 5 biswansis share from 
the hands of Ĵ lam Charan and it is now agreed that 
out of the mortgage money a sum of Rs. 700 was paid 
to Ram Charan by the plaintiffs and in consequence
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thereof, the 1 biswa 5 biswansis share was again rea-

YOL. V II.] LUCKNOW SERIES. 409

tored to Slieo Dulare and his four sons in equal shares, sheo dolae? 
On these facts the plaintiffs’ contention is that they have 
acquired a charge operation of law on the 1 biswa 
share and are therefore entitled to recover the sum of 
Rs. 700 by sale of that share,

TTT n • . T -> • • Srivastava, JWe are oi opinion that tile contention is well 
founded. The mortgage of the 18th of July, 1917 
was a perfectly valid mortgage, though a second mort
gage, in respect of Sheo Dulare’ s share, that is, 5 
biswansis; and it is also clear that Ram Charaii had 
acquired proprietary title to the entire 1 biswa 5 bis
wansis share which he had purchased on the 20 th of 
June, 1917 at a court auction. Within this parchaso 
must fall the 5 biswansis share in respect of which we 
have said that the mortgag'e of the 18th of July, 1917 
was a valid mortgage. It follows that the act of the 
plaintiffs in making the payment to Ram Gharan and 
in recovering from his hands the 1 biswa 5 biswansis 
share was not an officious act. The plaintiffs for the 
purpose of (protecting the 5 biswansis shares mortga.gcd 
to them, had to pay the entire sale price which Ram 
Charan had paid to purchase the whole share, Tt 
follows that by the effect of the rule of subroj^ation the 
plaintiffs acquired all the rights which Rani Charan 
the purchaser had acquired over the 1 biswa 5 biswansis 
share by reason of the sale of the 20th of June, 1917, 
in his favour. They lost this right in the 5 biBwausis 
share as: a result of the decree dated the l&th of Marche 
1919, in favour of Jagannath; but we are of opinion 
that they still retain it in the rest of the 1 biswa share.
One of us had occasion to consider this question in the 
case of Mata Dm v. J/tifcJaar (1). In the ,
judgment o f that case fefereheê ^̂  is made to several 
decisions of their Lordships of t}ie Judicial ComQiittee 
and also to cases decided in England, It seems to ns" 
that the present case entirely falls within the principle

(1) (1929)\XX.B., 5 Luck..' ^



1931 of the decision of their Lordships of the Judicial Com- 
sheoDulare mittee in the case of Mahomed RalmntuUa y .  Estnail
•lAOAiATH. Allm -alM a  (1).

What were then the rights of Ram Charaii? It 
is a well established principle of equity that a purchaser 

°̂'and ' ' of immoveable property has a lien on the property pur-
Y. JVatson (2) and Whitehread & Co., 

Limited, v. Watt (3). This principle is recognised in 
clause (h) of sub-section (4), section 55 of the Transfer 
of Property Act. The lien will, however, be ineffectual 
as against a transferee for value and without notice. 
In the present case, as v̂e have already stated, the 
defendant Jagannath bought the 1 biswa share at tha 
auction sale of the 20th of August, 1923 with complete 
uotice of the mortgage in suit. The deed of mortgage 
states all the facts giving rise to the equities to which 
the plaintiffs now contend they are entitled. We are 
not ■unmindfull of the fact that Ram Cliaran had pur
chased the 1 biswa share at an auction sale and not 
by means of a private contract. This fact, however, 
does not appear to us to have the effect of killing the 
equitable lien which accrued in favour of Ram Charan 
on the 20th of June, 1917 when he purchased the share 
In question. In the case of Mir Mahorned .Mozuffer 
Hossein y , Kishori Mohm Roy (4:) their Lordships of , 
the Judicial Committee applied a principle of equit- 

' able estoppel in favour of one auction purchaser against 
another auction purchaser of the same estate.

We accordingly allow this appeal set aside the 
decree of the courts below a,ud decree the plaintiffs’ 
<sip.it for a sum of Es. 700 and interest at the rate of
6 per cent, per annum from the 18th of July, 1917, 
till realisa I f  the sum hereby decreed is not paid 
within three months of today, the 1 biswa zamindari 
share out of 20 biswas of village Makoor, which now 
tinder partition amounts to 6 biswas out of 20 biswas

(1) (1924) L.R., 51 I.A., 236. (2) (1864) 10 H.L.C., 672 B.C., 11
'E :E„ 1187.

<3) (1902) 1 Ch., 8S5, (4A (1895) L.E., 22 I.A., 129.
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in moiial Sitla Din situate in the same Yillage shall be i93i
sold for the satisfaction of the decree. As to the costs 
we order that the plaintiffs shall he entitled to tlieir ...

- J  AC-rAlSvs.-i'iiir

costs in proportion to their success in ail the three courts.
Except Jagannath defendant no other defendant has 
contested this suit. The costs will therefore be paid_ 
by Jagannath alone.

Appeal allowed.
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APPELLATE CIVIL.

Before Sijsd Wazir Hasan, Chief Judge and Mr. Justice 
Bisheshwar NatJi 8nvastar>a.

B E L T  E A J  ] [ U A E ,  M U S A M M A T  ( D e p e n d a n t - a p p e l l a n t )  v . 1931 

E A M  l ) x 4 .y A L ,  P l a i n t i f f  a n d  a n o t h e r . , d e f e n d a n t  i 6.

( E e s p o n d e n t s ) ,®

Transfer of Projoerty Act {IV  of 1882), sections' 39, 53 and 
l ‘2Q~Hindu widow’s right of niaii'Ltenance in  her Juishaoid's 
pro'perty— Maintenance of a Hindu widow— Widow's 
right of mamtenanee^ when becomes a charge on h e r  

hiis'band's property-—Gift hy a husband in favour of his 
■wife— No differences between hush'and and -wife hut 
creditor of her husband— Transaction with the object of 
relations cordial— W ife, whether can he regarded as 
giving one creditof preference over another, validity of— ^
Universal donee— Whole property must be covered before 
transferee can be regarded as a universal donee.

Where a. Plinda hnsband who was heavily indebted, exe- 
•ciited a deed of gift of his unenciuiibered property in fa-voisr ; 
of his wife by way of providing maintenance for her and for 
paying cei’tain specified debts and there was no suggestion that 
at the time of the gift any diiferences had arisen between them 
entitling her to eiaim sesparate maintenance, rather the 
relations between them were most cordial and afiectionate, 
held, that at the time of the execution of the deed of gift in 
favour of the wife she had no charge for her piaintenance;on the 
husband’s estate and she could not be regarded as a creditor.
Her right of maintenance against her husband was merely: a

^Second C m l Appeal No. 386 of 1930, against the decree/ o f M  
Mohammad H a sa u /M a itid n a l District Judge of Ijueknpw, dated the lOtla 

„ of October, 1930, coiifirrDing the decree of Babu Bliagwat Prasad, Subordi- . 
nate Judge of Luckncw, dated the 14th. of M ay, 19S0.


