1931
September,
21,

320 THE INDIAN LAW REPORTS. {vor. vII.

APPELLATE CIVIL.
Bejore Syed Wazir Hasan, Chief Judge and Mr. Justice
Bisheshwar Nath Srivastava.

PARBATI, MUSAMAMAT, aND ANOTHER (DEFENDANTS-
APPELLANTS) ¢, RAM PRASAD  (PraiNTIFF-RESPON-
prxTh¥ '

Hindy Ilaw—IVidow's estate—Hindu widow marrying o
Muhawmmadan after conversion—Continuance of posses-
sion over her first husband’s estate for over twelve years
without any change in the character of the possession—-
Adverse ‘possession, whether perfected her title to a
Timited estate or to an absolutc estate.

Held, that a title acquired under section 28 of the Indian
Limitation Act, 1908, through adverse possession by a widow,
who claims and holds a widow’s esfate, inures to the estate
of her deceased husband and descends upon her death accord-
ingly.  Lajwanti v. Safachand (1), relied on.

Where, therefore, a Hindu widow was converted to
Muhammadanism and married a Muvhammadan but conti-
nued in possession of her previous husband’s property for over
twelve years, without any change in the character of her
possession, held, that even if the result of the remarriage
was to effect a forfeiture of her widow’s estate, her possession
thereafter was unlawful and therefore adverse buf there
being no evidence to show that she prescribed for the absolute
estate, this adverse possession can only be regarded as adverse
possession of the limited estate which she had enjoved before
the remarviage. The mere fact of remarriage in the absence
of any assertion of absolute ownership or change in the manner
of her possession could not enlarge her estate into an ab-
solute one.  As she retained possession for more than twelve
vears after her remarriage, she thereby perfected her title
only te o widow’s estate which inured to the estate of her
deceased husband and would on her death descend to his
reversioners. Umrao Singh v. Pirthi (), Tarif v. Phul
Singh (8), Desa v. Dani- (4), and Mahajan v. Musammat
Purbo (3}, relied on.

*Becond Civil Appeal No. 48 of 1981, against the decree of
Mz, Fhagwat Prasad, Subordinate Judge of Mobanlalganj at - Lrcknow,
datad the 17th of December, 1980, reversing the decrec of Babu Hiran Kumar
Ghoshal, Munsif,” South Imcknow, dated the Slst of July, 1930.
1) (1924) L.B., 51 LA, 171, (@) (1925) A.IR,, AlL, 369.
(3101927 ALR., AL, 274 (4) (1929} A.ILR., Lah., 327.
(B 1920} TL.R,, 11 Dah., 424,
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Mr. K. P. Misra, for the appellants.
Messrs. Lakshman Prasad Srivasteve and Eeaj
Kumar Srivastave, for the respondent.
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Hasax, C.J. and Srrvastava, J.:—This is a heu Praso

defendants’ appeal against the decree, dated the 17th
of December, 19380, of the Subordinate Judge of
Mohanlalganj reversing the decree, dated the 31st of
July, 1930, of the Munsif, Sonth Lucknow. It arises
out of a declaratory suit.

One Raghu, a Lunia by caste, was possessed of
& house in mohalla Narhi, Lucknow. He went abroad
thirty-five years ago and has not been heard of since.
His wife Musammat Parbati, defendant No. 1, has
remained in possession of the house ever since. On
the 7th of March, 1930, Musammat Parbati executed
a will in favour of Ram Adhin, defendant No. 2,
in rvespect of the house in question. The plaintifi-
respondent Ram Prasad, a cousin of Raghu, instituted
~the suit which has given rise to this appeal on the
allegations that Raghu had died and that Musammat
- Parbati was in possession of the house in dispute as a
‘Hindu widow and as such had no right to execute
the will. He claimed a declaration that the will in
question was not binding on him and was void and
- inoperative.

The defendants did not deny that the possession
of Musammat Parbati at its inception was that of a
‘Hindn widow but pleaded that after Raghu went
abroad, Musammat Parbati went into the keeping of
one Jagnu Sonar, that seven or eight years later when
Jagnu died, she became s Muhammadan and married
one Hazari about thirty years ago. They pleaded
that since the time she went into the keeping of Jagnu
and at any rate since she hecame a Muhammadan and
married Hazari, her possession ceased to be that of a
Hindu widow and that she has perfected an absolute
title to the house in snit by adverse possession for more

~ - than twelve years.
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The learned Munsif held that Musammat Parbati
after her remarriage with Hazari forfeited her
vﬂdow 5 estate and had remained in adverse possession
for move than W"e;lvc vears. He accordingly dismissed
ha sn On appeal the learned Subordinate Judge
Jdd ﬁmn the Lmdu Widow Remarriage Act (XV
of 1858) did not apply to the case and therefore her
remarriage with Hazari did not effect a forfeiture of
her Hindu widow’s estate. He further held that
after her remarriage there was no change in the
chuﬂc%er of her DU’»QG*Q‘.lOn and therefore even if it

hu’ zen,uummgp, zhe du{ not perfeet her ng‘]t,k as ful]
owner by adverse possession. He therefore allowed
the appeal and decreed the plaintiff’s claim.

The learned counsel for the defendants-appellants
has challenged the correctness of the findings of the
lower appellate court on both the points. He has con-
tended that the case is governed by the Hindu Widows’
Remarriage Act and that even if the Act did not
apply, Musammat Parbati must be held to have for-
feited her widow’s estate on remarriage, according to
the provisions of the Hindu law. He has further con-
tended that her possession, since the time of the
remarriage, must be deemed to be that of an absolute
swner and not of the limited estate of a Hindu widow.

We are of opinion that even if it were assumed
that Musammat Parbati forfeited her widow’s estate
when she contracted her second marriage with Hazari,
it 1s not possible to hold that she prescribed for an
absolute estate since the time of her second marriage.
There is not an iota of evidence to show that after her
marriage with Hazari any change took place in the
character of her possession or that she ever asserted
any title as an absolute owner. Al that appears on
the record is that even after her remarriage she con-
tintied to hold the property exactly in the same wav ay
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before. In fact, as remarked by the learned Sub-
ordinate Judge, there is nothing to show that she was
even cognizant of the fact that she had forfeited her
widow’s estate by reason of her remarriage. In
Lajwanti v. Safachand (1), it was held by their Lord-
ships of the Judicial Committee, that a title acquired
under section 28 of the Indian Limitation Act, 1908,
through adverse possession by a widow, who claims
and holds a widow’s estate, inures to the estate of her
deceased hushand and it descends wupon her death
accordingly. The princinle underlying this decision
is applicable to the present case. If the result of the
remarriage was to effect a forfeiture of her widow’s
estate, her possession gthereafter was unlawful and
therefore adverse but there being no evidence to show
“that she prescribed for the absolute esfate, this adverse
possession can only be regarded as adverse possession
of the limited estate which she Liad enjoved before the
remarriage. The mere fact of remarriage in the
absence of any assertion of absolute ownership or
change in the manner of her possession. could not
enlarge her estate into @n absolute one. As she has
been allowed to retain possession for more than
twelve years after her remarriage, she has thereby
perfected her title only to a widow’s estate which
inures to the estate of her deceased husband, Raghu,
and would on ber death descend to the plaintiff as his
reversioner.  The present case is almost on all fours
with the cases reported in Umeao Singh v. Pirthi (2),
Tarif v. Phul Singh (3), Desa v. Dani (4), and
Mahajan v. Musammat Purbo (5). These arc all
casez: of widows who forfeited their estate by reason ¢

remarriage. As there was nothing to indicate any
chance in the character of their possession after re-
mavrriage, it was held that by their adverse possession

(1624 L.R., 51 LA, 171, @) (19257 ALR., AlL, 369,

¢ (1027) ATR. AL, 274 (4) ((1920) A.LR., Lah., 827,
&) (1929, T.L.R., 11 Lah., 494,
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1921 extending for more than twelve years, the widows

Pasnart, acqlited only a widow's estate and not an  ahsolute
Mcszfm” estate.  We arve, therefore, in agreement with the
Rur Prassn. Jearped Subordinate Judue that the defendants have

failed to prove thar Musammat Parbati perfected her
tsan, Tights as full owner kv adverse possession. The

Grrensamd appeal must therefore fail on this ground. TIn this

d view o) the ease 1t 18 uet necessarv for us to discuss

the plea about forfeiture.

We accordingly dismmirs the appeal with costs.
Appeal dismissed,

PRIVY COUNCIL.
{42
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e 2l graap AT RHAN. SARDAR o, MOHAMMAD ALL

KHAN, SARDAR, KHAN BAHADUR aND CROSS-
APPEAT,.

I'On Appeal froan the Chief Court of Oudh.]

7,38

W ill—Construction—Absolute or limited  interest—'*"Malik
~~Dominant intention of will—Series of Life Interests—
Paogsession under invalid will—Clatm by remainderman
—Bstoppel—Jurisdiction—Suit in Oudh joining claim to
be mutawalli of property in Punjab—Code of Civil
Procedure (V of 1008}, scetion 17,

A Shin Mohanmmadan whe died in 1896 made two wills,
upe dealing with an estate in Oudh of which be was talugdar
under Act I of 1869, the other with two properties (J. and
R. K.)in the Punjab. ¥e was owner of property J. Property
R. E. Iad been granted by the Government to his deceased
elder brother, and under the grant the testator had a life
interest but his snecessor was to be chosen by the descendants
of the grantee, or by the Lieutenant-Governor, from among
their  pumber. The testator was also in possession of &
property K. in the Punjab which he had included in a deed
of wagqf, the deed providing that he was to be mutgwalli
for life and that the office was 1o devolve upon his successors,

_ *Present: Lord Bravesscnow, TLord Tomuiy, Lord Russzir of
Killowen, Sir Groree Lowxprs, and Sir Dinsmam Muorra,



