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APPELLATE CIVIL.

Before Mr. Justice Bisheshwar Nalle Srivastava
and Mr. Justice B, 8. Kiscli.

SURAT BATT (Drigzvant-arreriant) ¢ LLATA

MAHADED PRASAD (PLAINTINP-RESPONDENT)®

Indian Limitation et (IX of 1908), drlicles 142 and 144—-
Seope—DPlainliff nol alleging  dispossession——Suit  based
on title—{lase, if governed by Arlicle 142 or 14d—Adverse
possession, essenlials of—DPossession per se, if sufficieni-—
Absence of direct proof of artual knowledge on the part
of true vwner—Notoriety of possession---Presumplion of
knowledge of adverse possession-—Absence of evidence of
unequivocal character for preswmption of knowledge—
Adverse possession, if established-—Owidly Civil Rules, rulre
289, clause (A-—Vakalainawwa filed on the first date
fiwed for Ticaring and nol before—Pleader’s fee, how
1o be taared.

Article 142 of the Limitation Act is rvestricted to suits for
poksession on dispossession or discontinuance of possession.
In order to bring a suit within the purview of that article
it must be shown that the suit was in terms as well as in

" substance based on an allegation of the plaintifl having beews

in possession and having subsequently lost it either by
digpossession or by discontinuance of possession. Artiels
144 on the other hand is o residvary arvticle applying to snits
for possession not otherwise provided for. Suits bused on
the plaintiff’s title in which there is no allegation of prior
possession, and subsequent dispossession or discontinuance
of possession must fall within this article. The question
whether the article of Imnitation applicable to w particular
swit is article 142 or 144 has {o be determined hy a reference
to the pleadings. Where there is no allegation in the plead-
ings about the plaintiff having lost possession either by dis-
possession or by discontinuance of possession and the suit
is based on title, the suit is governed by article 144 and not
article 142 of the first Sclhedule of the Indian Timitation

*Second Civil Appeal No. 804 of 1980, aguinst the deeree of M.
Malwud Hasan, Additional District Judge, Lucknow, dated the 19th of
July. 1430, reversing the Aecres of ‘Mirza Muhanunad Munim Bakht, Sub-
ordinate Judge, Malthabad at Tucknow, dated the 21t of Aupast, 1929,
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Act. Sukhdeo v. Ram Duwlari (1), Yagub Khan v, Sheo

Dularey (2y, and Zahide Begawm v. Mumtaz i Khan (3), 00 g

veferred fo.
Title by adverse possession cannot be acguited by mere
possession per se for anv length of time. Tn ovder to acquire
such title, the possession must not only be open and exclu-
give but it must also he shown to have been adverse for the
full statutory period. Notoriety of possession may in some
caser justify a presumption ibat the true owner was aware
of the chavacter of the possession being adverse. But whether
in tha absence of direct proof of actual knowledge on the parr
of the true owner sucl a presumplion should be raised ngainst
him or not must depend upon the special facis and cireuimns-
tances of each case. Where thers ix hardly any evidence
of an unequivocn! character which ecan justify a presump-
tion thet 'the plaintiff muost have known that the possession
of the defendant Tlas heen in asserfion of a hostile title, it
cannot be held, that th title by adverse possession has heen
perfected.

Where & oakaletnama iz filed on the first date fixed for
hearing of the case but not before that date, only half of the
ordinary pleader’s fee should be taxed wnder clanse 10 of
Ruole 28D of the Oudh Civil Rules.

Messrs,  HMalesh Prasod and Muhammad Ayl
fur the appellant.

Moesses.  Hyder Husain and Al Zaheer, for the
respondent.

Srivastava and Kiscwm, JJ. :(—This 1s o defend-
ant’s appeal against the judgment and decree, dated
the 19th of July, 1930, of the Additional Subordinate
Judge of Lucknow setting aside the decision, dated
the S1st of August, 1929, of the Subordinate Judge
of the same place. Tt arises out of a suit for pos-
session of a house with certain shops situate in bazar
Daliganj in the city of Lucknow.

The plaintiff’s case was that the property in suit

“had been purchased by his grandfather Ram Dayal
on the 16th of October, 1865, that the pla intif’s father
used to carry on a grain business i in partnership with

Bhawani Din, father of the defendant in the house aud

(1) (1925) 29 00 181 (2) (1930) 7 O.W.XN., b04.
3) (1981) § O.W.N., 991.
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shops in suait, that after the dissolution of the pari-
nership which took place many years ago, Bhawani
Din continued to carry on the grain business on his
own account in the house and shops in question ok
payment ofs Rs. 3 per mensem ag rent. It was also
alleged that the rent had heen fixed so low as Bhawani
Din undertook to keep the house in repair. After
the death of Bhawani Din, the defendant has con-
tinved in possession of the house and shops aforesaid
on the same termis. In 1926 plaintift instituted a
suib against the defendant for recovery of the arrcars
of rent and the defendant in his written statement
filed in that suit, on the 5th of Janvary, 1927, denfed
that be was n possession ax a tenant and gquestioned
the proprietary title of the plaintiffi.  That suit was
nhtimately withdrawn with liberty fo institute a fresh
suit.  The present suit was instifuted on the 22nd
of May, 1928, the denial made in the written state-
ment, dated he 5th of Jununary, 1927, being alleged
as the cause of action for the smt.

The defendant contested the suil on  various
groudds,  He questioned the jplaintiff’s title and
denied the alleged temancy. He also set up the bar
of limitation and pleaded that he had acquired title
to the property in suit by adverse possession.

The learned Subordinate Judge upheld the de-
fences raised and dismissed the plaintiff's claim. On
appeal the learned District Judge held that the pro-
perty in suit had heen )111(1)&»01 by the plainiifl’s
grandfather under a 1'egistere(‘1 sale deed, exhibit 3,
and that the plaintiff’s title as owner of the property
in suit had heen satisfactorily established. On the
question of limitation he held that the suit was
groverned by article 144 of the Indian Limitation Act
and that the defendant had failed to make good his
plea of adverse possession. He accordingly gave the
plamtifi a decrce for possession of the property in
suit.
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» The wain question urged on behall of the defend-
ant-appelant 1s that the plaintiff’s suit for possession
was barred by time. Iy has been strenuously argued
that the suit was governcd hy article 142 and not
by article 144 of the Limitation Act.  The distinction
between the two articles has been repeatedly pointed out
in decided cases—Sukhdeo v. Rum Dulari (1), Yagub
Khan v, Sheo Dularey (2) and Zahida  Beguin Y.
Mumitaz Ale Kian (3).  Article 142 is vestricted 1o
suits for possession on dispossession or on discontinu-
~ance of possession. In order to bring a suit within
the purview of that artiele it must be shown that the
suit was in terms as well us in substance based on an
allegation of the plaintiff having heen in possession
and having subsequently lost it either by dispossession
or by discontinuance of possession. Article 144 on
the other hand is a residuary article applyving to suits
for possession not otherwise provided for. Suitse
based on the plaintifi’s title in which there is no al-
legation of prior possession and subsequent dispos-
session. or discontinuance of possession must {all
within this article. It is also equally well settled thai
the question whether the article of limitation applic-
able to a particular suit is article 142 or 144 has to
be determined by a reference to the pleadings. We
have alrcady stated the allegations on which the plain-
tiff based his claim. These allegations were {urther
amplified in the oral pleadings. Having carefully
examined the pleadings we are unable to discover any
allegation about the plaintiff having lost possession
either by dispossession or by discontinuance of pos-
‘session.  As we have stated before the plaintiff bases
his case on title acquired by his grandfather Ram
Daval under the sale deed, dated the 16th of October,
1865. He admiticd that the defendant had been for
a long {ime in possession as o tenant and based lis

{1y (1925) 29 0.C., 18L. (2) (1930) 7 O.W.N., 504.
' (8) (1981) 8 O.W.N., 92L.
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canse of action on the denial of his title by the defend-
ant. We can therefore see no room for the applica-
tion of article 142 to this case. Strong reliance was
placed by the appellant’s learned coun=el on the decision
of a Beach of the Tate Conrt of the Judicial Com-
missioner of Oudh in Gur Sahai Kandu v. Chhedi (11
The facts of that case are no doubd somewhat paralled
0 the facts of this case but it will appear fn m the
observations made at page 133 that in that case the
plaintiff stated thas the defendants denied the plaie-
tif’s title and alleged ‘‘that this amounted to the
plaintiff’s dispossession’”.  There ix no «nch allega-
tion in this case and the case secms disfinguishable
on this ground.  We accordingly agree with the opin-
ion of the Iower court that the suit is governed by arti-
cle 144 and not article 142 of the 1st schedule of the
Indian Limitation Act.

Another branch of the defendant’s argument on

- the question of limitation was that they had suececded

in establishing their adverse possession for over twelve
vears. The learned District Judge rejected the evid-
ence hearing on this point on the ground that there
was no evidence to show that the defendants made any
assertion of hostile title to the knowledoe of e
plaintiff or his father. TIn answer to this it was argu-
ed that the possession of the defendant being open,
visible and notorious it was mnot mnecessary that the
adverse character of the possession should he hrought
home to the plaintiff or his predecessor-in-title by
direct evidence. It is not denied that mere possession
for any length of time does not per se create any title
hy adverse possession.  In order to acquire such tithe,
the possession musi not only he open and exclnsive but
it must also be shown to have been adverse for the
fall statutory period. Notoriety of possession may in
fome cases justify a presumption that the true owner
was aware of the character of the possession beingr

(1) (1924) 27 O.C., 180,
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adverse. But whether in the absence of divect proof

1931

of actual knowledge ou the part of the true owner such sema  pau

a presumption - should be raised against hiin or not
must depend upon the special facts and circumstances
of each case. The facts relied on in the present case are
that Bhawant Din executed a sale deed of the pro-
perty in suit and aflerwards obtained a reconveyance
from the vendee in his favour. He also executed
some mortgages which were afterwards redeemed by
him. The defendant and his father also cxecuted
some sarkhais of the shopg in favour of certain tenants,
These transactions are nof of such a character that the
plaintiff could be presumed to have knowledge of thew.
It 1s said that if the plaintifi had looked into the
registration records he could have become aware of the
sale deeds and the mortgage deeds. But there was no
duty cast on him in law to do so.

Next it is said that the defendant had been paying
water-tax and the house-tax in respect of the house
and shops in suit. Every occupier of a house is liable

for payment of these taxes. The payment of such

taxes is not irreconcilable with the plaintiff's owner-
ship of the property.

Thus there is hardly any evidence of an unequivoc-
al character which could justify us in presuming that
the plaintiff must have known that the possession of
the defendants was in assertion of a hostile title. We
ave not therefore prepared to say that the learned
District Judge was wrong in holding that the defend-
ant had failed to establish that he had perfected his
title by adverse possession.

Tt was also argued that the taxation of the defend-
ant’s pleader’s fee in the lower court was wrong.
The decree shows that only half the pleader’s fee has
bheen taxed. Rule 289, clause 10 of the Oudh Ciwil
Rules provides that only one-half of the ordinary
fee will be allowed on account of the legal practitioner
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ai the respondent unless the legal practitioner has

. filed cither his rakalatneme or a ship in the form

appendid to this paragraph after the filing of the
appeal and befove the first date fixed for hearing of

ihe case.  In this case the valalutnama was filed on
the first date fixed for hearing of the case but not
hefore that date. The lower court was therefore

vight in taxing only half of the ordinary fee. It was
contended that the pleader who filed his certificate
of fee hiad also been appearing iu the trial court and
was therefore entitled to appear in the court of appeal
vithoue filing a fresh cakalotnama. and that the rule
quoted above should not apply to such a case. The
question does not arise because the legal practitioner
concerned did actnally file his  rakelatnama in the
court of appeal and did not act on the vakalainama
filed in the lower court. Wo must therefore overrule
the contention.

Lastly it may be mentioned that the plaintiff’s
counsel contended that he had succeeded in establish-
ing that the defendant had been in possession as a,
tenant and had been paying rent as such. The lower
appellate court did not record any clear finding on
this point. The evidence relied upon in support of
this contention comsists mainly of an entry in the
account hook exhibit 17 in respect of a sum of Rs. 214
credited for rent. The trial court did not accept
this entry as correct. It also disbelieved the oral
evidence bearing on the peint. We can see no
snfficient reason to disagree with the finding of the
first court and must therefore hold that the alleged
tenaney has not heen proved.

The result is that the appeal fails and is dismissed
with costs.

Appeal dismissed.



