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the lower appellate court’s judgment was not explicit
on the point, the plaintiff has not contested the appeal
as far as that point is  concerned, and there 1s no
reasonn why he should not receive his full costs of the
appeal No. 363 of 1930 in which he iy the respondent.
It is ordered accordingly.

The phintiff’s appeal (No. 1 of 1231) fails, and
is dismissed with costs.

Appeal dismissed.

APPELLATE CIVIL.

Before Mr. Justice Muhammad Raza and My, Justice
H. G. Smith.

RAM HET (DEFENDANT-APPELLANT) ». POHRKAR,
(PLAINTIFF-RESPONDENTS. ) *

Subroguation principle of—Agreement belween the borrower
and the lender for substitution for the ewlier ereditor,
if necessary—Oral agreement to execute mortgage, how
far sufficient to create « mortgage or charge within the
wmeaning of scetions 58 and 100 of the Transfer of Pro-
perty Act (IV of 18820—Transfer of Property Act (IV
of 1882), seclion =~ 92—Mortgage,—Person advancing
money for puyment  to prior  mortgagee—Mortgagor
never agreeing by registered instrument for  subrogation
of such person—~Crdl agreement, if sufficient.

The right to benefif under the principle of = subrogation
depends upon the cxistence of an agreement between the
borrower and the lender by which it is provided that the
subsequentt lender must be substituted for the earlier cveditor
and the mere fact that maney is borrowed and used for the
purpose of paying off a previous charge does not entitle the
lender to the beuefit of the discharged security. Where an
oral agreement provides that the mortgagor wounld ‘execute
a mortgage in favour of the person paying the money due on
a prior mortgage the agreement creates merely a  right to

#egond - Civil Appeal: Noo 841 of 1980, against the decrec of Babu
Gauri Shankar Varma, Subordinate Judge of Sitapur, dated the 19th of:
Auvgust, 1980, reversing the. decree of Haived Akhtar Ahsan,  Munsif. of
Sitapur, dated the 26th of October, 1929,
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obtain a regular deed of mortgage and cannot in  itself
constitute a mortgage or charge upon the property within the
meaning of sections 58 and 100 of the Transfer of Pro-
pérty Act.  Gulzari Lal v. dziz Fatona (1), rvelied on.
Nuarayana Kuttigoundun v. Pechiommal dias Mahalianimal
(2), Hukum Chand Kasliwal v. Radba Kishna  Moti Lal
Chamaria, (3), referred to.

Section 99 of the Transfer of Property Act (as amended
by Act XX of 1929) requires that a person who has advanced
to a mortgagor money with which the mortgage has been
redeemed shall be subrogated to the rights of the mortgagee
whose mortgage has been redecmed, if the mortgagor has
by a registered instrument agreed that such person shall be
subrogated, Wheve no such agreement is alleged or proved
the person advancing money for payment fto prior mortgagee
cannot claim 1o be subrogated to the rights of the prior
mortgagee simply on the basis of an orel agrecment.

The case was originally heard by Srivastava, J.,
who referred it to a Division Bench for decision.
Hig order of reference is as follows :—

SRIvASTAVA, J.:—The facts material for the
purposes of this appeal may be briefly stated as
follows :—

Suraj Dai defendant No. 2 executed two mort-
gages 1n respect of the same property, one dated the
16th of June, 1919, in favour of Jiwan Ram and
snother dated the 24th of June, 1919, in favour of
Badri, the grandfather of the dofendant-appellant,
Ram Hait. Decrees for sale were obtained by hoth
the mortgagees. The decrce hased on the later mort-
gage, dated the 24th of June, 1919, was passed on the
22nd of March, 1922, whercas the decree based on the
earlier mortgage, dated the 16th of June, 1919, was
passed some months Jater on the 16th of October, 1922.

The property appears to have been put up for sale firsi

m execution of the decree, dated the 16th of October,
1922, based on the earlier mortgage. The mortg-agor
Suraj Dai on the 20th of May, 1926, made an applica-

1) (1919 T.L.R., 41 ALL, 872 @75). (2) (1911) LIL.R.,, 86 Mad., 496,
: (3) (1929) 7 O.W.N., 285.
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tion that she had entered into an agreement with one

1981

Pohkar to execute in his favour a mortgage with Bat Her

possession of the property which was under sale, that
+in anticipation of the said mortgage Pohkar was
preserit in court to malke a deposit of Rs. 100 and
asking for time to execute the mortgage in favour of
Pohkar and to deposit the balance of the decretal
amount. A sum of Rs. 100 was actually deposited on
the same date. The balance of Rs. 244 was also depo-
sited by Pohkar on the 19th of June, 1926 and thus the
entire decretal amount of the first mortgage was paid
off. Tt is admitted that on the 19th of June, 1926,
Suraj Dai executed a pro-note in favour of Pohkar
for Rs. 400 which included the two sums deposited
by Pohkar and that about two years later on the 11th
of June, 1928, she executed a mortgage deed in his
. favour for a sum of Rs. 1,000 which included a sum of
“Rs. 588 due on the pro-note just mentioned. The
defendant-appellant purchased the property on the
24th of June, 1929 in execution of the decree based
on the second mortgage in favour of his grandfather.

The plaintiff Pohkar instituted the suit which has
given rise to this appeal for a declaration that he is
ontitled to priority in respect of Rs. 588 which re-
presents the amount paid by him in respect of the mort-
gage, dated the 16th of June, 1919, by right of sub-
rogation. The suit was dismissed by the trial court
but that decision was reversed by the court of appeal.

The contention urged on behalf of the defendant-
appellant is that Pohkar when he made the payment
~‘was a mere volunteer and-had no interest in the mort-
gaged property. It is also alleged that there is mo
evidence of any agreement that bv making the pay-
ment he would acquire the rights of the prior mortgagee
Jiwan Ram. For these reasons it is argued that
Pohkar is not cntitled to any priority and cannot
claim the rights of the prior mortgagee by subroga-
tion. Reliance has been placed upon the decisions in
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Nwrayana Kutti  Goundan V. Pechianmud — alias

“ Mahali Ammal (1); A. V. A Awdinatha Ayyengar v

S. 8. Bharathi (2); Umrai Lol v. Ruknin Kuar (3)
and Veeraraghava Iyer v. K. Lakshwna Tyer (4) i
support of the appellants confention.  The  learned
counsel for the plaintiff-respondent on the other hand
has placed reliance upon the decisions in Dwarka v.
Al Mohammad Khawn (8); Raw Charan  Lonta V.
Rhagwan Das Maheshri (8); Nusivuddin v, Almad
Husain (T), Jagatdhar Narain Prasad v. A M. Brown
(8) and Cunliffe Brooks & Co. v. The Bluekburn and
District Benefit Building Soctety (9), cited in Mala
Din v. Ijtikhar Husain (10) and contended that ag
the money paid by Pohlar has paid off the mortgage in
favour of Jiwan Ram and as the said payment was
made in anticipation of a proposed wmortgage, the
plaintiff iy in equity entitled to be subrogated fo the
rights possessed by Jiwan Ram. I think that the case
is a fit one for being decided by a Beneh of two Judges.

I accordingly certify it to be a fit case under sec-
tion 14(2) of the Oudh Courts Act, for heing heard
by a division Bench.

Mr. Radha Krishna, for the appellant.

Messrs. Hyder Husain and R. B. Lal, for the
respondents.

Raza and Swmrra, JJ. :—This appeal has been
referred to a Bench of this Court for decision under
section 14(2) of the Oudh Courts Act.

The following facts are no Ionger in controversy : -

Musamimat Suraj Dei (defendant No. 2) executed
two mortgages in respeet of the same  property in
favour of Jewan Ram and Badri on different dates.

The mortgage in favour of Jewan Ram was executed
(1) (1911) LT.R., 36 Mad., 426( 432). Q) (1929) AL 1\ Mad., 890,

{E}) (1916) 14 A.L.T., 953, (4 24 M.T..0., I‘J
(2) (1930) 7 O.W.N., 610. (6) (1926) 1., i » 53 LA., 142.
(7) (1926) 3 O.W.N., 71 P.C. (%) (1900y 1.7.0., 33 C‘LIL ., 1138,

(9 (1884) TR, 9 A.C., S57. (L0) {1929 6 0. W.N., 399.
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on the 16th of June, 1919, and that in favour of Badri

1981

on the 24th of June, 1919. Badri (since deceased) ?’»-‘»*;’HET
was the grandfather of Ram Het {defendant No. 1),  pomsa,

Both the mortgagees chiained decrees for sale of the
property on the basis of their mortgages. The decree
based on the morigage of the 24th of June, 1919, was
passed on the 22nd of March, 1922, whereas the
decree based on the mortgage of the 16th of June, 1919,
was passed on the 16th of Oetober, 1022, It appears
that the property was put up for sale first in execution
of the decree of the 18th of October, 1922, based on
the earlier mortgage of the 16th of June, 1919. Onu
the 20th of May, 1926, Musammat Suraj Dal (mort-
gagor) made an application stating that she had entered
into an agreement with Pobkar (plamtiff) to execute
in his favour a mortgage with possession of the pro-
perty which was under sale and that Polkar was
present in court to make a deposit of Rs. 100. She
praved for time to execute the mortgage in favour of
Pohkar and to deposit the halance of the decretal
amount. It appears that this application was not
granted and sale of the property was not stayed by the
Court. However, Rs. 100 were actually deposited by
Pohkar on the 20th of May, 1926, and the balance of
Rs. 244 was also deposited by him subsequently on the
19th of June, 1928. Jewan Ram himself purchased
the property in execution of his decree at the auction
sale.  Ag the deecretal amount had been deposited in
court, the sale which had taken place in favour of
Jewan Ram was set aside by order of the Court.
Musammat Suraj Dei instead of executing a mortgage
in favour of Pohkar cxecuted a pronote in his favour
for Rs. 400 on the 19th of June, 1928. This sum of
Rs. 400 included the two sums which had been
deposited by Pohkar in court in satisfaction of Jewan
Ram’s decree. However, she executed a mortgage in
favour of Pohkar about two vears later, on the 11th
of June, 1928, for Rs. 1,000, which included the sum
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of Rs. 588 duc on the pronote mentioned above.  Ram
Het (defendant-appellant) purchased the property on
the 24th of June, 1929, in exccution of the decree
which had been passed in favour of his grandfaiher
Badri on the basis of the sccond mortgage
mentioned above, that is, the mortgage of the 24th
of June, 1919. Pohkar (plaintitf) instituled the
suit which has given rise to this appeal for a declara-
tion that he is entitled to priority in respect of Rs. BES
(at least) which represents the amount paid by him in
respect of the mortgage of the 16th of Juue, 1919, by
right of subrogation.

The suit was dismiszed by the trial courg but that
decision was reversed by the court of first appeal.  The

~appellant before us ie “7un Het

It is contended on behalf of the defendant-appel-
lant that Pohkar was a were voluuteer when he made
the payment in question and had no interest in the
mortgaged property. It is also contended that there
is no evidence of any agreement that by making tle
payment in question he would acquire the rights of
the prior morigagee Jewan Ram. It is therefors
argued that Pohkar is not entitled to any priority and
cannot claim the rights of the prior mortgagee by
subrogation.

It is contended ¢n behalf of the plaintiff-respon-
dent (Pohkar) that as the money paid by him has
satisfied the mortgage in favour of Jewan Ram, and
as the said payment was made in anticipation of a
proposed mortgage, he (plaintiff) is entitled to be
subrogated to the rights of Jewan Ram, the prior
mortgagec.

It is noticeable that it iy neither alleged nor
shown on behalf of Pohkar, the plaintiff in this case,
that there existed an asrcement between him and
Musammat Suraj Dei hy which it was provided
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that he would be substituted for the earlier creditors
{Jewan Ram and Badri).

In disposing of this appeal, we have to sce if
Pobkar is entitled to claim the right of subrogation
againgt Ram Het, the heir Jnd legal represcntative
of Badri deceased.

When a person is allowed by law to stand in
place of a mortgagee he is said to be subrogated or
substitfuted in place of the laiter. “‘The right of one
creditor to stand in the flace of another enines under
the technical head of subrogation, a term which has
descended to us from the Roman Law and which
means nothing more than substitution. In the
Eunglish Law, however, the word is not unfrequently
used in a narrower sense, namely, substitution by
operation of law . . . No person can safely lend
money to a mortgagor to pay off a charge on the pro-
perty without taking an assignment of the security.
If he does not take this precaution, it is verv likely
he will be told that the loan was made simply with
the object of clearing off the incumbrance so as to let
in an intermediate mortgage as a first charge on the
estate—a, view which must take the lender hv surprise,
though it may be a perfectly legal deduction from
acknowledged legal principles, . ... A claim to
‘subrogation can be sustained only when there is an
agreement with the debtor that the lender shall be
ubrogatod to the rights of the mortgagee, and, though
such an agreement may be presumed when the money
is expressly advanced for the purpose of paying off
an incumbrance, there can be very little  doubt ‘thaf
the mere fact that the money borrowed by the debtor
is used to pay off a prior mortgage does not entitle
‘the lender to the benefit of the discharged security.
The real question in all such cases is whether the
pavment made by the stranger was a mere loan to the

«debtor on his personal security or whether it was made
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under an agreement that he should be substituted for
the creditor.  The law does not usually thrust bene-
fits on people for which they do not themselves  sti-
pulate and we find that in the Roman Law and  the
system based on i, subrogation is permitted only
when there iv an agreement to that effect with the
borrower”.  (Sec Ghose's Law of Mortgage, volume
1, pages 352, 360 and 364, 5th edition).

In the case before us the plaintifl has not set up
any such agreement as alveady observed. It 1s nof
his case that any such agreemeut was entered  into
hetween him and Musammat Suraj Dei.  Pohkar had
e interest i or charge twpon the property or the right
to redesin the property at the time he advanced money
to Musammat Suraj Del or deposited money in court
on her hehalf fo satisfy the decree which Jewan Ram
had obtained in respect of the property on the basis

of hiz prior mortgage of the 16th of June, 1919.

As pointed out in the case ol Narayan Kulti
Goundan v, Pechiemmal alins Mahali - Ammal (1),
“the principle, governing the vight of subrogation in

cascs where it s claimed by a person who, without any

previcus interest in the property, discharges a mort-
gage on if, is expressed in Jotes an Mmtgduv (section
874) thus:—'Under the equitable pmnu}ﬂo of
subrogation, one who pays a mortgage debt under an
agreement for an assignment, or for & new morigage
for his own protection, or for the benefit of another,
acquives a right to the security held by the other.
The Tearned anthor quotes a passage from a  recent
Georgia case—ITilkins v. Gibson (2) which may  he
cited here: ‘Tt has been said that subrogation was
a benevolent doctrine and equity would apply it in
any case in which Justice requived it; and under
sanction of this clastic expression cases can be found

1) @y T.ILR., 36 Mad.,, 496 2y 118 GLA.. 31,
{452 —434),
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where 1t was applied without the sewblance of an
agreement.  We think the safer and better 1ule w be
and we therclore hold that w subrogation will  arise
only in those cases where the party claiming it
advanced the money to pay a debt, which in the event
of default by the debtar he would be bound to pay, or
where he had some interest to protect or where he
advanced the money uuder an agreement express or
implied made either with the debtor or creditor, that
he would be subrogated to the rights and remedies of
the creditor. The rule is stated in similar terms by
Sheldon in his book on subrogation. It has becn said
that ‘Whenever a payment is made by a stranger to a
creditor in the expectation of being substituted to the
place of the creditor he is entitled to such substitution.
But the doctrine generally adopted and that of these
very cases when limited to the point actually decided is
that a eonventional smbrogation can result only from
.a direct agreement express or implied made with either
the creditor or debtor and it is not sufficient that a
person paying the debt of another should have merely
an understanding on his part that he is to be sub-
rogated to the right of the creditor though if the ngree-
ment has been made a formal assignment will not be
neeessary’ . The English cases do  not  carry fhe
principle further. In India the scope of the rule
appears to be narrower still. A mere agreement
either with the creditor holding a mortgage or with
the debtor owning i, cannot give a person lending
money to discharge the mortgage a lien over the
property—see section 54 of the Transfer of Property
Act. An agreement with the creditor ov the debtor
may entitle him to sue him for the execution of mort-
gage deed or a deed of assignment of the mortgage as
the case may be, but mortgages for a sum of Rs. 100
and upwards can be created only by a registered instru-
ment and a mere agreement to mortgage is insufficient
to create a lien. In England and in America it may
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he that the pringiple of equity would evable the courts.
to treat an agreewment for a wmorigage as giving the
Tendler an equitable intevest in the property agreed to be
mortgaged.  But equitable interests ave not recognized
in this country as distinet from-legal interests though

many pnumpleb of law are horrowed from the princi-
ples of English jurisprudence . . . ‘In Jagal Dhar

Narain Prasad v. A. M. Brown (1), it was held that
an agreement to give a mortgage would be enough to
oreate a charge by way of subrogation though the
decision of the case itself docs nol scem to  have
required the enunciation of the principle. 1t appears
that the important distinction hetween the Tnglish and
Indian law pointed out ahove was overlooked in these
cases. No doubt a person having an agreement may
sue for the gpecific pevformance of the agreement {o
execute or asdgn a morlgage and in suits  for  the
execution of the mortgage deed the courts have some-

times passed not only a decree for specific performance
but for sale also following on the execution of the
conveyance. Bui this dou not justify the view that
the agreement itself can be treated as  creating a
charge.

The mere fact that money is borrowed and used
for the purpose of paying off a previous charge does
not entitle the lender to the benefit of the disehiarged
security. The right to the benefit depends wpon the
existence of an agreement between the borrower and the
lender by which it is provided that the subsequent lender
must be substituted for the earlier creditor. (Seq
Gulzari Lal v, Aziz Fatima (2).

As pointed out by their Lordships of the Privy
Council in the case of Hukum Chand Kasliwal v.
Radha Krishan Moti Ll Chamaria (3).” an agreement
between 4 and B providing that the executant 4 should

(1) (1906) LLR,, 88 Cale,, 1188.  (2) (1919) T.T.R., 41 All, 272 (876).
(3) (1929) 7 O.W.N., 289,
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give a regular mortgage of his immovable property for 198t
money advanced by B cannot constitute a mortgage or Rux Hir
charge upon such property within the meaning of 5. or..
scctions 88 and 100 Transfer of Property Act. The said
agreement merely creates a right in B fo obtain another
wortgage, viz., a regular deed of mortgage of the said L«ﬁ“{;‘f ol
1mmovable property to be execnted by A7,

The agreement on which Pohkar, the plaintiff in
this case, may rely was simply an agreement by which
it was provided that Musammat Suraj Dei would
execute a mortgage in his favour in respect of the pro-
perty to be executed by Musanunat Suraj Dei.  The
respondent’s learned Counsel contends that Pohkar by
making the payment in  question had an interest
to acquire o charge by suing for specific performance
of the agreement. In our opinion this contention
is not well founded. The ualleged agreement did
not constitute a mortgage or charge upon the
property. By making the payment, in question
simply, Pohkar did not and conld not acquire
an interest in or charge upon the property or upon the
right to redeem the property. He acquired no title
to the property by making the payment in question. It
must be remembered that in order that the right of
subrogation should accrue in favour of a person with
defective title it iz necessary thai the person making
the pavment should have an ostensible title at least.
Pohkar had no such title even, at the time he made the
payment in question. He had no interest to protect at
the time he agreed to advance money to Musammat
Suraj Dei. It cannot be denied that Pohkar can claim
no right of subrogation under section 92 of the Transfer
of Property Act (as amended by Act XX of 1929).
That section is in the following terms:—

““Any of the persons referved to in section 91 other
than the mortgagor and any co-mortgagor
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1931 shall, on redeeming property subject o
pe— e . .~ AT | “.‘1 ¢ o ‘i g b ar
Tau B the mortgage, have so far as regards
v redemption, foreclosure or sale of such
POHEAR.

property, the same vights as the mort-
gagec, whose mortgage he redeems, 1may
ci"f{ “’3‘} have againsé the mortgagor or any other

mortgagee. The right conferred by this
section ig called the right of subrogation
and a person acqniring the same is said
to be subrogated to the rights of the mort-
gagee whose mortgage he redeems. A
person who has advanced 1o 2 mortgagor
maney with which the mortgage has been
redeemed shall e subrogated to the rights
of the mortgagee whose mortgage has
been redeemed. if the mortgagor has by
a registered instroment agreed that such
person shall be so subrogated. Nothing
in this section shall be deemed to confer
a right of subrogation on any person
unless the mortgage in respect of which
the right is ¢ fumed has Deen redecrned in
full”.

Section 91 1s in the following terms :—

“Besides the mortgagor any of the following
persons may redeem or institute a suit for
redemption of the mortgaged property
namely :—

(@) Any person (other than the mortgagee of
the interest sought to he redeemed) who
has an interest in or charge upon the
property mortgaged. _

{(b) Any surety for the payment of the mort-
gage debt or any part thereof ov (¢) any -
creditor of the mortgagor who has in a
suit for the adm\ms’m ation of his estate
obtained a decree for sale of the mort-
giuped property’”’
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In the case before us, Musammat Suraj Dei never
agreed by a registered instrument that Pohkar shall be
subrogated to the rights of Jewan Ram. XNo such
agrcement is alleged or proved in this cage. It 1is
noticeable that no mention of such an agreement was
made in the application (exhibit 2) which Musammat
Suraj Dei made on the 20th of May, 1926, asking for
time to be allowed te her in order to execute a mortgage
‘deed in favour of Pohkar. No mention of such an
agreement was made also in the mortgage (exhibit 1)
‘which she executed in favour of Pohkar on the 11th of
June, 1928.  Nothing was said in the plaintifi’s mort-
‘gage about the prior mortgage or about the satisfaction
-of the decree which had been passed on the basis of that
mortgage.

If this case is to be decided under the Transfer of
Property Act, as it existed before it was amended by
Act XX of 1929, ever then Pohkar conld elaim no right
to be subrogated to the rights of the prior mortgagée
(Jewan Ram). (Sce sections 74, 91 and 101 of the Old
‘Act).

Some other authorities were also referred to during
the course of arguments, but we do not think it neces-
sary to refer to them as they do not appear to be in point,

The result is that we allow the appeal and setting
‘aside the decree of the learned Subordinate Judge, dated
the 19th of Augunst, 1930, vestore that of the Munsif,
-dated the 26th of October, 1929. The appellant, Ram
Het, will get his costs from the respondent, Pohkar,
in all the three courts. '

Appeal allowed.
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