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APPELLATE CIVIL.

Before Mr. Justice Bisheshwar Nath Srizastave and -
Mr. Justice B. 8. Niseh. .

GAYA PRASAD SAHU (DECRER-HOLDER-APPELLANT) 0.
BENI MADHO (OBIECTOR-RESPONDENT).™
Baxecution of  decree—(abzadari 7ights conferred under
settlement  decree  based on  compromise—GCondition
restraining transjer—Right, if attachable in execution
of a decree aguinst tenenl—QOudh Rent Act (XXII of
1886), section 5-—Occeupancy rights arising under seclion
& and those arvising under deerce of court based on com-
promise, distinclion belween—Transfer of such oceu-~

pancy rights. if void or voidable.

Theve is a clear cut distinetion between occupancy rights
arising under section 5 of the Qudh Rent Act and occupancy
rights arising nnder a decree of court hased on a compromise
with the talugdar, which has been uniformly recognised for a
long time in Qudh. Tn the case of occupancy rights arising
under section 5 of the Oudh Rent Act there is a statutory pro-
hihition against transfer based on considerations of rmblic
poliey. l\mf iransfer in contravention of the terms of the
statute would be absolutely void inagmuch as the consideration

or object of sneh transfer being forbidden by Taw it would be

untawful within the meaning of section 23 of the Contract
Act. The position in the case of-a transfer in contravention
_of the restriction imposed nnder a compromise embodied in
a decree of the settlement court is essentially = diffevent.
Such conditions which are frenuently to he found in decrees
passed by Settlement Courts have generally been construed
as eonditions imposed for the henefit of the superior pro-
prietor, and if a transfer iz made contrary to those
conditions the transfer is  not void hut only voidable at the
instance of the superior proprietor. Rampher Singh v.
Raw Khelawan Singh (1), Hirday Behari v. Para Tiwari (2),
Wazir Mohawmmad v. Har P()mhnd (3), and Sibta Din  v.
Braj Rani (43, velied on. . '

# Txeeution of Decree Appeal No. 5 of 1931, against the decree of Qh
All Hammad, Additional Subordinate Judge of Tyzabad, dated the 17th of
October, 1980, modilying the docree of Pandit Hari Shanksr Chaturvedf.
Munsif, Havali Ondh T‘vzabml dabed ﬂm “‘)th of May, 1930,
(1) (1899) 2 0.C., 252, 2) (1903) 14 O.C., 144
{8y (1911) 15 OC a7. (’1\ (1927) 1 Tnck., Ces., 674.
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Held, that a court in cxecution hag the power to sell
mny right and interest possessed by the judgment-debtor
which the judgment-deblor himself is competent to se.‘]I.
If » judgment-debtor in the absence of un  objection
by tae talugdar fis competent to sell his interest in such land
by a private sale, there is no reason why under gimilar
circumstances the same interest should not be liable to sale
by means of execution proceedings. The only person
entitled to object against the sale is the talugdar and if he
does not object to the proposed sale.it would be wrong to
hold that the interest of the judgment-dehtor is not liable to
sale in execution of a decree against him.

Where, therefore, in a suft brought at the first regular
settlement against the talugdar claiming certain lands as
gir a compromise was entered into between the parties under
which the claimants were allowed to hold the land as
qabzadari at a specified rent and it was further provided
that they would have no rights of transfer and o decree was
passed accordingly, the condition restraining t{ransfer being
the result of the agreement hetween the tfenant and the
taluqdar was inserted for the benefit of the superior proprietor
and the rights conferred on the tenant in the absence of any
objection by the talugdar were liable fo attachment and sale
in execntion of & money decree against him. Mohan Dei v.
Balmakunds Rastogi (1), dissented from.

Messrs. 4. P. Sen and S. . Dass, for the
appellant.

Mr. R. D. Sinha, for the respondent.

Servastava and Kiscm, TJ.:—This is a decree-
holder’s appeal.

The facts relevant to the appeal are that one Har
Prasad borrowed some money from aya Prasad,
appellant, on a pronote. After the death of ar
Prasad. Gaya Prasad sued Har Pragad’s son Gulab
Singh on the basis of the pronote and on the 18th of
November, 1929, obtained a money decree against the
Iatter. In execution of this decree, Gaya Prasad on
the 15th of December, 1929 attached certain pro-
perties belonging to his judgment-debtor. Only one of
these properties is in dispute in this appeal, namely »

(1) (192§) 2 O.W.N., 737.
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& moicty of certain plots measuring 34 bighas 8 biswas 1981
which were held by the judgment-debtor as an occi-Gara Prasa
pancy tenant. It has heen found by both the courts =0
below and the finding is not disputed before us, that Pm Msoro.

Gulab Singh died on the 18th of December, 1929 and
was succeeded by his uncle Beni Madho Singh srisastase
respondent. The latter objected to the attachment and tach,
of the plots aforementioned on the ground that they
formed his occupancy tenancy and were not
transferable.

Both the courts below relying on a decision of

Mr. Siveson, A. J. C., in Mohan Dei v. Balmakund
Rustogi (1) have held that the plots in question being
occupancy plots could not be sold in execution of the
appellant’s money decyee. This appeal is directed
against the correctness of this view.

- It is the common case of both parties that at the
first regular settlement, the predecessors-in-title of
the respondent brought a suit against the talugdar
claiming certain lands as their sir. In this suit a
compromise, exhibit Al, was entered into between the
parties under which the claimants were allowed to hold
89 bighas 7 biswas land as gabzaderi at a specified
rent. It was further provided that they would have
no right of transfer. Exhibit A2 is a copy of the
judgment of the settlement court decreeing the claim
in terms of the compromise. The parties are agreed
that the plots in dispute are 1110]11(_1@(1 within the area
decreed by the settlement court on foot of the com-
promise. It is contended on behalf of the appellant
that the condition in the compromise against the land
being transferable was for the benefit of the talugdar
and as the talugdar has mnot raised any objection

against the proposed sale, the lower appellate court

is wrong in holding that the plots cannot be sold in

execution of his decree. We are of opinion that the.
(1) (1925) 2 O.W.N., 787.
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appellant’s contention is correct and the appeal ought
e succeed.  There is a clear cut distinction between
occupancy rights arising under section 5 of the Oudh
Reiit  Act a.nd occupancy rights arising under a
decree of court based on a compromise with the
aiuqdar' which has heen uniformly recognized for a
long time in OQudh. In the case of occupancy rights
arising under section 5 of the Oudh Rent Act ihere
8 n sf‘atutory prohibition against {ransfer based on
considerations ©f public policy. Any transfer in
contravention of the terms of the statute would he’
absolutely void inasmuch as the consideration or
object of such transfer being forbidden by law it would
be unlawful within the meaning of section 23 of the
Contract Act.  The position in the case of a transfer
in contravention of the vestriction imposed under a
(‘0111})1"01111@\ embodied in a decrec of the sebtlement
court is essentially different. Such conditions which
are frequently (o be fonnd in decrees passed by settle-
ment courts have generally heen construed as condi-
tions imposed for the benefit of the superior proprietor
—See Rampher Singh v. Ram Khelawan Singh (1),
Hirday Behari v. Para Tiwari (2) and Wazir
Mohammed v. Har Pershad (3). The same disbine-
tion has been recognized by our brother Raza, J.
Sibta Din v. Brij Rani (4) and by » Bench of our
Courts comsisting of Sir Lovis Sruarr, C. J. and
Hasan, J., in Balbhaddar Singh v. Kuschar Das (5).
If a transfer is made contrary to those conditions, the
transfer ig not void but only voidable at the instance:
of the superior proprietor. The position is, if any-
thing, stronger in a case like the present in which the

_decree was based on a compromise and the condition

restraining transfer was the result of an fxfrreoment
between the tenant and the talugdar. The case of

Mohan Dei v. Balmakund Rastogi (6) which has

(1) (1899) 2 0.C., 282. (2) (1903) 14 0.C., 144. .
(3) (1911 18 0.C., 67. (4) -(1997) 1 Luck., Cas., G74.
(5) (1928) 5 O.W.N., 48T. (6) (1925) 2 O.W.N., N7, e
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been relied upon by the lower appellate cowrt may be L
distinguished on the ground that it was a case of »8 Gavs Tmisan
hereditary non-transferable  lease. Mr. StwpsoN,
A. J. C. after reviewing all the cases bearing on -the ®™ Voo
point came to the conclusion that in the case of such
settlement decrees, the condition against alienation is Sricastara
inserted for the benefit of the superior proprictor and R
that it is not competent to the transferor of the interest

in a suit between himself and the transferee to raise

the plea that the transfer is void. Thus far the

decision i in line with the principle enunciated above.

He however differentiated the case of a sale in execu-

fion of a money decree. He observed :—

“The condition may be for the benefit of the
superiov proprietor but it is the right
and indeed the duty of the lessee to
cnforce against an attempt to sell the
property under a decree.”’

He therefore seems to be - of opinion that when
such property is proposed to be sold in execution of a
money decree the tenant is entitled to object to the
sale on the ground of his interest not heing transferable
even if the talugdar may not object to the gale. We
regret we find ourselves unable to accept the distinetion
as valid. A court in execution has the power to sell
any right and interest possessed by the judgment-
debtor Whlch the judgment-debtor himself is competent
to sell. If a judgment-debtor in the absence of an
ochetmn by the talugdar is competent to sell his
intercst In such land by a private sale we can see no
reason why under similar circumstances the same
‘interest should not be liable to sale by means of execn~
tion proccedings. The only person enfitled to object
-against the sale is the taluqdar. Tt is admitted, as
stated before, that he has not objected to the proposed
sale. We are therqfore of opiniqn that the lower
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appellate court is wrong in holding that th@ intgrest) of
the judgmeni-debtor in the plots in  question s not
fiable to sale in execution of his decrec.

We accordingly allow -the appeal, set aside the
decision of the lower court in respect of the plots
measuring 34 bighas 8 biswas and disallow the objec-
tion of the judgment-debtor against the sale of the
said plots.” The appellant will get his proportionate
costs of the appeal from the respondent.

Appeal allowed.

REVISIONAT, CIVIL.

Before Mvr. Justice I. M. Nanavutty.

THE  IMPERIAT, BANK OF INDIA, LUCKNOW
(DBEFENDANT-APPLICANT) v. T/r.-Con. V. H. ROBERTS
(P LATNTIFF-OPPOSITE PARTY).®

Provincial Small Cause Courts Aet (IX of 1887), section 25—
Revision—Inference drwwon from words contained in @
document, whether o question of law—Trial court
mismanaging o case and arbitrarily maling ¢ party 10
compensate gnother for conscquences never anticipated
by him—High Court's power to inlerfere in revision with
an order of u Small Cause Court.

Held, that High Courts should not ordinarily exercise
the powers under section 25 of the Provincial Small Cause
Courts Act unless they have reason to suppose that there has
been a real mismanagement of the case or actual perversity:
in the decision by the trial comrt. When it appears from a.
mere perusal of the judgment of a court of small causes that
there has heen a real mismanagement of the case and that
in consequence thereof substuntial injnstice has resulted to a
party, the frial court not having kept the acts of the parbies.
apart from any unfortunate incidental consequences that may
“have flowed therefrom to a party and having arbitrarily made-
a party compensate the other for consequences which it could
not have anticipated and for which it could never be held

*Bection 25 Application No. 8 of 1981, against the decree of Mimm‘
Mohammad Munim Bakht, Second Additional Judge, Swmall Cause Cours,.
Lucknow, dated the 2nd of December, 1930.



