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possession over the right of equity of “redemption. Be

as it may, Ram Bamujl cannot deny his mortgagor’s

pitle 111 the present suit and he must allow his mort-
uagqr's representative to redeem the property in suit.

1 would therefore allow this appeal, set aside the
decree of the lower court and restore the decree of the
first conrt with costs in all couris in favour of the
plaintitt.

By taE Court (Hasan, . J. and Raza and Sri-

vaSTAVA, JJ.) :—As the point of law involved in this

appeal on which there was a difference of  opinion
between two of s has new heen decided in favour of
the appellant by the opinion of the majority of us ihe
appeal is accardingly allowed, the decree of the court
below is set aside and the decree of the court of first
instance is restored with costs in all courts in favour of
the appellant.

' Appeal allowed.
APPELLATE (TVIT.
Before My, Justice 2. M. Nunavully.

DAT,  BATADUR  SINGH  (PramNtIrr-ApPLICANT) 0.
SARABITT TEWARI axn omumns  (DEFENDANTS-
RESPONDENTS) ¥

Redemption—=Suit for declaralion of vight and possession,
if can be converted into a suit for redemption—Prima
facie proof of claim for redemplion, necessily of—Morl-
gage sought to be redeemed, purtienlars and proof of,
whether to be given—Absence of evidence of parkiculars

and proof of alleged mortgage sought to be redeemed,

cifect of.

Held, that a snit for o declaration of right and for pos-
session cannot be converted into a suib for redemption.

Prima facie proof in support of u claim for redemption
must be forthcoming and where the particulars and proof of
an “alleged mortgage are altogether conspicuons by- their

Shrr—

* Second Civil Appeal No. 276 of 1930, againsh the decree of Sh, Al
Hammad, Additional Subordinate Jndge of Fyzabad, dated the 80th. of l\fm,'

1930, confirming the decree of B, Tmt.w 91\.1111\.\1, Munqxf Fyuabad, d.atad
the 6th of F‘elmum 1030, .-
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absence the suit for redemption must inevitably fail. When 1981
in stich a suit the plaintiff admits that he is not vested with 7, o,
the rights of a mortgagee or purchaser in respect with *he DUR Smex
land in suit, then he cannot be allowed to turn round and S__&RA_Z;;JIT
assiuue the role of mortgagee and purchaser and in virtue Tewasn
of that assumed right or title claim redemption from an
alleged prior mortgagee. Bale v. Shiva, (1) and Rajo Kishen
Dutt  Rwmn  Pandey v. Nirindra DBahadur Singh  (2)
distinguished. Sevpvaji Vijaya Raghunadha Vealoji Kristnan
Gopaler v. Chinma Narayane Chetti (8) referred to.  Salik
Ram v. Rumanand (4), Kayasth Scholarship Trust, Allahabad
v. Shankar Din (5), Khan Bahadur Saiyad Dider  Husain
v. Gayu Prasad and others (8), Niamat Khan v.  Deputy
Comanissioner of Kheri in charge of Mahewae estate (7),
Durga and others v. Ram Padarall and others (8), Nageshar
Singh v. Baldeo Singh (9), and Jagjiwen Singh v. Gajraj
Singh (10), referred fo and relied on.
Mr. Hyder Husain, for the appellant. .
Mr. Har Dhian Chandra, for the respondents.
NanavorTy, J.:—These are two connected second
civil appeals fileqd by the plaintiff Dal Bahadur Singh
againet the appellate judgments and decrees of the
Additional Subordinate Judge of Fyzabad upholding
the judgments and decrees of the Munsif of Fyzabad.
The plaintiff Dal Bahadur Singh brought two suits
for a declaration of title and in the alternative for
redemption; both reliefs were refused by the courts
below.
The facts as found by the lower appellate court
are that Fursat Singh and others were owners of the
property in suit, that they mortgaged it with posses-
sion to the predecessor of the defendants Sarabjit Singh
and others many years ago, that Bikram Singh and
others who are the successors-in-interest of Fursat
Singh and others executed a mortgage on the 17th of
January, 1928, in favour of the plaintiff-appellant Dgl,

Bahadur Singh, that on the basis of this mortgage Dal
(1) (1902) TL.R., 27 Bom., 271.  (2) (1875) L.R., 3 LA., 8.

(3) {1864) 10 M.L.A._ I5L. ) (1899 3 Q.C., 178.

(5) (1908) 11 0O.C., 985. My (1917) 4 -O.XnT., 494
(D {1914) 1 0.1.7., 449. (8) (1921) & 0.J..7., 495.

(9) (19925) 12 O.I.J., 160. (10) (1924) 1 O.W.N., 130.

7 oH



1931
R
Tar Baga-
DUR SINGH
?.
SARABIIT
TRWART.

Nanaveity,
dJ.

96 THE INDIAN LAW REPORTS. [vor. viL

Bahadur Singh sought to get mutation effected in the
revenue courb, but his application was dismissed on
the 26th of September, 1928, on the objection of the
defendants who alleged themsclves to be owners and
mortgagees of the Jand in soit. On the 16th of
September, 1929, plaintiff filed the two suils out of
which these appeals have arisen. The relief with which
this Court is concerned in these two second appeals
is confined 1o the rclief for redemption. The learned
counsel for the plaintiff gives up the velief for declara-
tion and confines these appeals solely to the relief for
redemption.

The main contention of the learned counsel for
the plaintiff is that as plaintiff is proved to be mort-
oagee of the land in snit in one case and a purchaser
of the land in suit in the other case from the original
lawful owners of the land from whom the defendants
also got their mortgage many years ago, and as the
defendants themselves admit that their morfgage iz not
irredeemable, that therefore the plaintiff is in law en-
titled either as puisne mortgagec in one case ov as
purchaser in the other case to redeem the prior mort-
gage from the defendants. In support of his conten-
tion the learned counsel for the plaintiff-appellant
relied upon Bala v. Shiva (1) and Raje Kishen Dutt
Ram Pandey v. Nurindra Bahadur Singh (2). In the
case before the Bombay High Covrt (27 Bom., 271) the
plaintiff Bala sued for redemption and to recover
possession of certain lands alleging that they had been
mortgaged to the ancestors of the defendants about
45 years before the suit was filed. The defendants
who were in possession of the land denied the mortgage,
but the Subordinate Judge found the mortgage proved
“and passed a decree for redemption in favour of the
plaintiff. In appeal another Subordinate J udge
with appellate powers reversed the decree of the trial

- court and held that the plaintiff was bound to prove

(1) (1902) LI.R., 27 Bom., 271. @) (18757 L.R., 8 L.A., 86. <
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the specific mortgage made 45 years ago as alleged = 1981

- . . 4= o

in the plaint and that he had failed to do 30 and Hig rax Bam.
. . . ) -, DUR SiNeH

~suit must be dismissed. In second appeal it was held 0.

by Mr. Justice CHANDAVARKAR that the plaintiff was Jessss

entitled to succeed if he proved that the land was held
by the defendants as mortgagees. In the course of
Lis judgment in this cage the learnied Judge of the
Bombay High Court made the following observation :-—
“Tt is true that when a plaintiff sues to redeem
and the defendant denies the mortgage, the plainuff
must in the first instance ‘prove’ his- title. ‘A
plaintiff who alleges that his ancestor 44 years ago made
2 mortgage to the ancestor of the present possessor of
a property and by virtue thereof seeks to dispossess
the present possessor must prove his case clearly and
indefeasibly.””  Sewnaji Vijuye Raghunadha  Valoji
Kristnan Gopalar v. Chinna Noyana Chetts (1).

In the suits filed by the plaintiff-appellant the
plaints of Dal Bahadur Singh do not contain the
particulars of the mortgage sought to be redeemed.
The names of mortgagors and mortgagees, the date of
the mortgage, the sum secured, the rate of interest if
any, the property which is the subject of the mortgage
sought to be redeemed, and such other particulars
as are set forth in the model plaint in a suit for redemp-
tion—Form No. 46, Appendix A of the Code of Civil
Procedure—are all conspicuous by their absence in
the plaints of these two suits. No decree for redemp-
tion could, therefore, pessibly have been passed by the
lower court in plaintiff’s favour upon two such defective
plaints.  Apart from these defects in the plaints, the
plaintiff has adduced no evidence of any kind in either
of these two cases to prove the date or year of the
mortgage which is sought to be redeemed and the sum
secured on that mortgage and the extent of property
sukject to that mortgage. These particulars had to he

1) (1864) 10 M.LA., 151 )

Nanavetty,
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proved by the plaintiff hefore any decree for redemp-

“tion could be passed by the lower court in his favour.

Mgreover, Order XXXIV, rule 1 of the Code of Civil
Procedure, lays down in imperative language that all
persons having an interest in the mortgage security
or in the right of redenption must be joined as parties
to any suit relating to the mortgage. Again under
Order XXXV, rule 7 of the Code of Civil Procedure,
in a suit for redemption if the plaintiff succeeds the
Court shall pass a preliminary decree ordering that an
account bhé taken of what was due to the defendants
at the date of such decree for principal and interest and
for cost of suit, and declaring the amount due at that
date and directing that if the plaintiff pays into court
the aniount so found on or before such dabe as the court
may fix within six months from the date on which the
cowrt confirmy the account, the defendant shall deliver
ap to the plaintiff all documents in his possession or
power relating to the mortgaged property and shall, if
so required, retransfer the property to the plaintiff at-
his cost free from the mortgage, etc. Form No. 5 of
Appendix D of the Code of Civil Procedure gives the
model for preliminary decree for redemption (Order
XXXTIV, rule 7). The plaintiff prodoced no evidence:
whatsoever to enable the court to determiue the amount
due to the defendants on account of principal and in-
terest. TIn fact the plaintiff never really intended to
bring a suit for redemption. It was only an after-
thought—apis aller for want of anything better in case
his suit for a declaration failed. A suit for a decla-
ration of right and for possession cannot be converted:
into a suit for vedemption. As was pointed out by Dr.
Gour in his learned treatise on the law of Transfer in.
British India (Vol. IT, p. 1138, 5th edition), “If a suit
for possession be regarded as one for ejectment it is cer-
tain that it could not be converted into one for redemption
which would not only alter its character, but may
require the addition of parties and admit addifional
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pleas, possibly involving a new trial . . . It may 18
then be conceded that if the plaintiff frames his suit Tur Bams.
offering to redeem on payment of whatcver may g "™ Sem
found due, the Court would be justified in allowmo PaRAWIL
redemption, if on the taking of account, a balance is
found till due to the mortgagee. But of course such
a sult must then proceed as a redemption suit in which
all persons interested in the mortgage have to be joined.”’
The only comment that falls to be made in this
connection is that in the suits filed by the plaintiff-
appellant he asked in the first instance that a declara-
tory decree be passed in his favour declaring him to
be a mortgagee or purchaser of the land in suit. This
relief for a declaratory decree was refused to the
plaintiff by both the lower courts and his learned
counsel has accepted before me the correctness of the
decisions of the lower courts on this point. That being
$0, it is not open now to the plaintiff-appellant to style
himself a mortgagee or a purchaser of the land in suit
-and to clothe himself with the rights of such mortgagee
or purchaser the declaration of his title in respect of
‘which has been denied to him by both the lower courts.
When the plaintiff-appellant has before me through
his counsel admitted that he is not vested with the
rights of a mortgagee or purchaser in respect of the
‘land in suit, then he cannot be allowed to turn round
-and assume the role of mortgagee and pnrchaser and in
virtue of that assumed right of title claim redemption
from an alleged prior mortgagee. The suit for decla-
ration of title having failed, the plaintiff cannot upon
“the negation of his title as mortgagee and purchaser
found a claim for redemption of the property said to
have been mortgaged and sold to him. The principal
-relief having been denied the plaintiff, the fate of thes.
subsidiary relief mentioned in clause (c) of the plaint
~which depends upon the plaintiff establishing his title
-ag & subsisting mortgagee and purchaser, must follow
st

]\“'avmz‘oatty,
dJ.
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T have shown above that the ruling of the Bombay
High Court reported in Bela v. Shiva (1) is not applic-

vor Smam ghle to the facts of the present suits. The other ruling

SARABIIT
TEWARL

relied upon by the learned counsel for the plaintifi is to
he found reported in Rajoh Kishan Dutt Ram Pandey
. Navendra Bohaduy Stngh (2) in which their Lord-

NanawttJ, slup% of the Privy Council held that the burden of

proof was prima  fecie on the mortgagor, regard
being had, as respects the quantum of evidence re-
quired, to the opportunities which cach party might
naturally be supposed to have of giving evidence, is
equally inapplicable to the facts of the present case.
This ruling also does not support the contention of the:
plaintiff-appellant.  The following obsexvation of their
Lordships completely exposes the weakness of the
plaintifi’s contention : ‘It appears to their Lordships.
that in such a case as the present, it lies upon the
plaintiff to substamtiate his case by some evidence,

by some prima facie evidence at least.”” The learned
counsel for the plaintiff-appellant when called upon by
me to point to any evidence which would support his
client’s claim for redemption had to admit that there
was not an iota of evidence on the record to enable this
Court to pass a decree for redemption in plaintiff’s-
favour, but he argued that in the circumstances of
these two suits it was for the defendants to supply all
necessary information and so help the plaintiff to secuve-
a decree for redemption against them. Such a conten-
tion cannot be entertained for » moment. The burden.
of proof is primarily upon the plaintiff to establish his
claim for redemption, and neither the Bombay High
Court nor the Privy Council rulings cited ahove lay
down any proposition to the contrary. *

~= The learned counsel for the defendanta—respondents
relied upon Salik Ram v. Ramanand (8) in which it was-
held that where a plaintiff in a suit on a mortgage-

failed to prove the mortgage on which he relied (md

1) (1902) T.T..R., 27 Bom., 271. {2) (1875) L.R.; 8 I.A., 8b.
(%) (1&% 38 0.C., 178.
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which he alleged in his plaint he could not succeed
upon the mere fact that the defendant admitted that
he was a mortgagee of the land. He also cited Kayasth
Seholarship Trust, Allakabad v. Shankar Din (1), Kdhan
Bahadur Saiyad Didar Husain v. Gaya Prasad and
others (2), Niamat Khan v. Deputy Commissiongr of
Kheri n charge of Mahewa estate (8), Durga and
others v. Ram Padarath and others (4), Nageshar
Singhv. Baldeo Singh (5) and Jagjiwan Singh v. Gajraj
Singh (6). These rulings support the contention of the
defendants’ learned counsel that prime facie proof in
support of the plaintifi’s claim for redemption must be
forthcoming ; otherwise the plaintiff’s suits must fail.
As far as Second Civil Appeal No. 336 of 1930 15
concerned, it is hardly open to the learned counsel for
the plaintiff-appellant to argue before me the question
of redemption because the learned Subordinate Judge
in his appellate judgment of the 25th of September,
1930, writes somewhere at the close of his judgment
that “‘other points were not pressed’’; and amongst
these. ‘‘other points’ was the claim for redemption.
There is moreover no affidavit filed by the plaintifi-
appellant challenging the correctness of that statement
made in the judgment of the learned ‘Subordinate Judge.
All other grounds taken in these two appeals Nos. 276
and 336 of 1930 have been orally given up by the learned
counsel for the plaintiff-appellant.
‘ As regards the claim for redemption it must inevit-
ably fail for want of the necessary evidence in support
of the plaintiffi’s claim for redemption in respect of an
alleged mortgage the particulars of which and the
- proof of which are altogether conspicuous by their
absence from the records of the suits and appeals.
The result is that these two connected appeals fail’
and are dismissed with costs.
: ‘ Appeal dismissed.

41y (1908) 11° 0.C., 9285. (2) (1917 4°0.LJ., 494.
(8) (1914) 1 O.L.J., 43, (4) (1921) 8 O.L..F., 495.
(5¥ (1525) 12 O.L.J., 160. (6Y 1924y 1 OW.N., 186,
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