19381

February.

16.

-

26 THE INDIAN LAW REPORTS. [voL. VIL,

APPELLATE CIVIL.

Before Mr. Justice Muhammed Raza and Mr. Justice
) Bisheshwar Nath Srivastava.
RAM SAHAT anp oTHERS (PLAINTIFFS-APPELLANTS) 2.
KUNWAR SAF AND oTH#ERY (DEFENDANTS-RESPONDINTS).™

Limitation Act (TX of 1908), section 19 and article 132—Ac-
knowledgment  of lability—Recital in  mortgage that
money was due under a previous mortgage, if constitutes
acknowledgment of liability—Transfer of Property Act
(IV of 1882), scetion 101—Mortgagee paying off earlier
cherge—Right to use eawrlicr mortgage as shield against
intermediate encumbrancer.

Held, that for an acknowledgment under section 19 of the
Limitation Act it is enough that it is made by the party
against whom the vight ig claimed or by sotne person through
whom he derives title or liability. If the operation of that
section, in the ecase of acknowledgments made by some persons
through whom a party derives title or liability, is to be con-
fined to acknowledaments made. before such title or lability
was derived, it would be necessary to introduce words in the
section which are not there and the function of courts is only
to interpret the language of the section as it stands. Syed
Mahomed Tbrahim Hossein Khan v, Ambika Prasad Singl
(1), Nigah Ali Khan v. Aquinllah Khan (2), Krishne Chandra
Saha v. Bhairab Chandra Saha (3), Domi Lal Sahu v. Roshan
Dobay (4), Roshan Lal v. Kanhatya Lol (5) and Hem Chan-
dra Chaudhri v. Purna Chandra Chaudhri (6), relied on.

Held further, that a morteagee who pays an earlier charge
should be assumed to have acted in the way most beneficial to
themselves and to have kept the mortgage alive, to be used as
a shield against an intermediate encumbrancer.  Payments
made to the prior mortgagee are to he regarded as purchases
pro tento of the prior mortgage and there is nothing in law
or good semse to eliminate the subsequent mortgagees from

“*Firsi Civil-Appeal No. 183 of 1930, acainst the decree of &, Asghar
Ha%n, Digtriet Judge, Hardoi, dated the 18111 of Febrnary, 1030, modifyving

the decree of T haLm Surendra- Vikram Singh, Munsif, North H’wdm, dntmi
th@ 29nd of August, 1929.

1) (1912) T,R., 39, LA., 08. (@) (192%) 6 O.W.N., 1068,
m (1905) T.T.R., 82 Cale., 077, (4) (1900) T.T.R.. 88 Cale., 1972,
(5) (1918) LT.R., 41 AL, 11L. (6 (1914) 22 1.0., 510,
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the list of possible purchasers. Malireddi Ayyareddi v Gop- 1351
ala Krishnayya (1), relied on. * . T R
A suit by a mortgagee who pays off an earlier charge and ~ S4E

. .. : . . o,
claims priority over an intermediate encumbrancer is governed Kuvwar

by article 132 of the Indian Liritation Act. Syed Mahomed Sam.

Ibralim Hossein Khan v. Ambika Persand Singlh (2) relied
on.

Mr. Hyder Husain, for the .appellants.

Messrs. 4. P. Sen, S. . Dass and R. B. Mr..
Mohan Lal, for the respondents.

Raza and Srivastava, JJ.:—This is a second
appeal by the plaintiffs against the decision, dated the
18th of February, 1930, passed by the District Judge
of Hardoi reversing the decision, dated the 22nd of
August, 1929 passed by the Munsif, North Hardoi.
It arises out of a suit for sale on foot of a mortgage
deed, dated the 8th of Amgust, 1923, executed by
Dharam Singh defendant No. 1 in favour of Ram
Sahai, plaintifi No. 1 and his brothers Rameshwar
and Sheo Bakhsh who are represented by plaintifis
Nos. 2 to 7. Defendants Nos. 2 to 5 are members:
of the joint Hindu family of which defendant No. 1
is the manager. Kunwar Sah, defendant Ne. 6, was:
impleaded as a puisne mortgagee of the preperty in
suit.

The suit was contested by Kunwar Sah alone on
the ground that he was a prior mortgagee. This con-
tention was repelled by the trial court but has found
favour with the lower appellate court. :

The only question which arises for decision in:
this appeal is whether Kunwar Sah is the prior or
the subsequent mortgagee.

The facts relevant to the determination- of this.
question are not in digpute. Sadho Singh on the 10th*
of August, 1909, exccuted a mortgage deed in favour
of Khushal Sah for Rs. 700. The term fixed in this

mortgage was two years (cxhibit 2). On the.16th of
<1) (1028) LR, 51 LA., 140. (2) (1912) L.R., 8¢ TA.; 68,
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-May,ilQII, Musammat Gayani, widow of Khushal
Sah, made a sub-mertgage of her rights under the
deed; exhibit 2, in favour of the plaintiff No. 1, Ram
Sahai and his brothers Rameshwar and Sheo Bakhsh
(exhibit 3). The deed in suit (exhibit 1) was executed
on the 8th of August, 1923, by Dharam Singh, son of
Sahdo Singh for Rs. 975, the whole of the considera-
tion being appropriated in payment of the earlier
mortgage of the 10th of August, 1909 (exhibit 2).
The suit which has given rise to this appeal was
instituted on the. 15th of January, 1929 ou the basis
of the mortgage deed, dated the 8th of August, 1923.

Kunwar Sah, defendant No. 6, bases his title
on two mortgages. The first of these, exhibit I1, is
dated the 15th of January, 1910, and was cxecubed
by Sadho Singh in favour of Kuuwar Sah for
Rs. 8,000, The second mortgage (exhibit ¥2) is dated
the 20th of September, 1913, and was executed between
the same parties for Rs. 2,000, the balance due on that
date in respect of exhibit F1. It may be mentioncd
that Kunwar Sah had obtained a decree for sale on
the basis of this latter mortgage on the 16th of March,
1925. ‘

~ The plaintiffs’ case was that they had been subro-
gated to the rights possessed by Khushal Sah under
the mortgage deed, dated the 10th of August, 1909,
by reason of the consideration of the movtgage deed
in suit having been applied in payment of that mort-
gage and that the said rights had been kept alive till
the date of the institution of the present suit by reason
of an acknowledgment contained in the mortgage deed
exhibit 1. The learned District Judge has held that
‘the statement contained in the mortgage deed in suit
«cannot be treated as acknowledgment of liability under
the deed of 1909 so as to keep it alive and that the
plaintiffs’ claim for priority against Kunwar .Sah
based on the mortgageﬁ deed, dated the 10th of Aungust,
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1909, was therefore barred by time. He has further
found that as the plaintiffs at the date of the mortgage
deed were also the sub-mortgagees in respect 356 the
mortgage deed, dated the 10th of August, 1909, there-
fore they could not claim priority in respect of their
own previous mortgage debt which had been paid off
by the mortgage in suit.

We arc of opinion that the view taken by the
learned District Judge on both these points is unsound
and erroneous. His attention does not seem to have
been drawn to a ruling of a Bench of this Court which
fully covers the first point and to a ruling of their
Lordships of the Judicial Committee which is con-
clugive, on the gecond point. ,

There can be no doubt that the plaintiffs’ claim
to enforce priority under the deed exhibit 2 in this
suit is governed by article 132 of the Indian Limita-
tion Act—Syed Mahomed Ibrakim Hossein Khan v.
Ambika Persand Singh (1). The term fixed in this
mortgage deed as stated before was two years. The
period prescribed by article 132 of the Limitation Act
therefore expired on the 10th of August, 1923. The
present suit which was instituted on the, 15th of
January, 1929, would therefore be barred by time
unless the plaintiffs can claim extension of limitation:
by reason of any acknowledgment. The acknowledg-
ment relied on is contained in the deed in suit, exhibit
1. In this deed there is a recital by Dharam Singh
mortgagor that a sum of Rs. 975 were due from him
under the mortgage deed, dated the 10th of August,
1909 in favour of Khushal Sah, the mortgagee rights in
respect of which had been mortgagéd by Musammat
Gayani widow of Khushal Sah under the sub-mortgage

dated the 16th of May, 1911. We are.of opinion thjt,

this statement in exhibit 1 constitutes a clear acknow-
ledgment of liability in respect«of the mortgage deed.

dated the 10th of August, 1909. In faet this point
(1) (1912) LR, 39 TA., 08 .
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has 1ot been disputed by the learned counsel for the
defentlant respondent. The only contention ser iously
pressed in this beha}f by the learned counsel for the
respondent is that the acknowledgment in question was
made after the mortgage in favour of Kunwar Sah.
It is contended that an acknowledgment made by
Dharam Singh subsequent to the mortgage by his
father Sadho Singh in favour of Kunwar Sah should
not be regarded as an acknowledgment by a person
through whom the defendant derives title or liability
within the meaning of these words as used in section
19 of the Limitation Act. The question is not altoge-
ther free from difficulty. A similar question arvose
in Nigah Ali Khan v. Aquivllak Khan (1), a case
.decided by a Bench of this Court to which one of us
was a party. It was held that for an acknowledg-
ment under section 19 of the Limitation Act it was
enough that it was made by the party against whom
the right is claimed or by some person through whom
he derives title or liability, and therefore the acknow-
ledgment relied upon in that case was held effective
.against the defendants appellants even though it was
made after they had derived their title from the persons
making the acknowledgment. This decision is sup-
ported by a decision of Sir Francis Macrraw, C. J.
and Mitra, J. of the Calcutta High Court in Krishna
Chandra Saha v. Bhairab Chandra Saha (2), which
was referred to and followed. In two later cases of the
Calcutta High Court though they are cases arising
under section 20 of the Limitation Act, naniely,

Domt Lal Sahv v. Roshan Dobay (3), and Hewmn Chandra
‘Chaudhri v. Purna Chandra Chaudhri (4), the view
teken in Krishna Chandra Saha v. Bhairab Chandre
faha (2); was approved and followed. The same view
Tias been adopted by a Bench of the Allahabad I%[Jgh

eCourt in Roshan Lal v. Kanhaiya Lal (5).

) (1929) 6 O.W.N., 1068. " (2) (1905) LL.R., Jz Mv 1077.
(3) (1906) L.IZR., 83 Cale., 1278, 4) (1914) 22 1.C., o
(5) (1918) L.L.R., 41 AL., 111,
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Therefore the view taken in Nigah Ali Khgn v. 1931
A quinlleh Khan (1), is supported by authority and is R
also in consonance with the precisq language of sectjion o™

D

19 of the Limitation Act. If the operation of this FTywas

. . N ; SiH.
section, in the case of acknowledgments made by some
persons through whom a party derives title or liability,
Laze and

is to be confined to acknowledgments made before such g/l sapn,
title or liahility was derived, it would be necessary to 7.
introduce words in the section which are not there.

Our function is only to interpret the language of the

section as it stands. We think therefore that unless

the Legislature intervenes, we must follow the inter-
pretation put upon the section in Nigalh Ali Khan v.
Aquivllah Khan (1). Under the circuwistances we

can see no sufficient grounds to vefer the matter to a

full Bench as requested by the respondents, for recon-
sideration of the decicion in (1). We accordingly hold

that the acknowledgment contained in the mortgage

deed, exhibit 1, is valid and extends the limitation in

respect of the plaintiffs’ claim to enforce priority under

the deed of the 10th of August, 1909.

As regards the second point, the matter is conclud-
ed by the decision of their Lordships of the.Judicial
Committee in Malireddi Ayyareddi v. Gopala Krishnay-
ya (2). Assuming that the plaintiffs’ position as sub-
mortgagees is identical with the position of the mort-
gagee Khushal Sah, there is no reason why they should
not be assumed to bave intended to act in the way most
beneficial to themselves and to have kept the mortgage
alive, to be used as a shield against an intermediate
incumbrancer like the defendant respondent. In the
words of their Lordships of the Judicial Committee
payments made to the prior mortgagee are to be regard-
ed as purchases pro tanto of the prior mortgage and
there is nothing in law or good sense to eliminate the

" plaintiffs’ from the list of possible purchasers.

(1) (1929) 6 O.W.N., 1068. (2) (1928) T.R., 51 T.A., 140:
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‘For the above reasons we allow the appeal with
costs, set aside the decision of the lower appellate court
amd testore that of the first court. The plaintifts-appel-
lants. will recover their costs in all the courts as part
of the decretal amount of the mortgage.

Appeal allowed.

APPELLATE CIVIL.

Before Syed Wazir Hasan, Chief Judge and Mr. Justice
B. S. Kisch.

TRILOKI NATH axp ANOTHER (DEFENDANTS-APPELLANTS)
0. RAM MANORATH AnD oTHERS (PLAINTIFFS-RES-
PONDENTS).*

Registration Aet (XVI of 1908), section 17, sub-section (2),

clause (vi)—Mutation case—Petition of compromise filed
m mutation court and court’s order ¢n terms of it gncor-
porating its terms in the order—Proceedings and order of
mutation court, if sufficient proof of settlement and whe-
ther exempt from registration—Officer seized of mutation
proceedings, if to be regarded o ‘‘court”’—Registration
of mutation proceedings and order, if compulsory.
Where a petition of compromise relating to the entire sub-
ject-matter of the dispute pending in the mutation court is
presented to the cowrt and in proceedings separately recorded it

© is verified by the parties and finally, the court accepts it and

orders mutation of names in accordance with its terms and the
terms are incorporated in the order by means of a reference
to the contents of the petition of compromise, held, that the
proceedings and the order of the court are sufficient proof of the
terms of the settlement and ’rhey clearly do not require regis-
tration for their adn’llfwblblllt‘, in evidence, for an order of a
court is exempted from registration under clause (vi) of sub-
section (2) of section 17 of the Indian Registration Act, 1908.
Bindesri Naik v. Gangaseran Sghu (1. Pranal Annee v,
Lakshmi Awnnee (2), and Rani Hemanta Kumari v. Midnapur
Zeamindari Co. (9), relied on. ‘

“Hecond Civil Appeal No. 240 of 1930, against the decrse of M.
Mahmud Fasan Khan, Subordinate TJudge of ' Gonda, dated the 2nd of
June, 1930, reversing the  decree of Pandit Girja Shankar, - Munsif,
Tarabganj, Tonda, dated the 21s6 of August, 1929,

(1) (1597; T.R.. 25 T.A. 0. (2) (1890) .., 20 T,A., 101
O3 (A9 Tehr, 46 TLAL, 240,



