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Before Mr. Justice Muhammad Raza and Mr, Justice 
Bisliesliwar Nath Srivastava.

1931
Fehnian;, R A M  S A H A I  AND OTHERS (PlAINTIFFS-APPELLANTS) V.

16- KUNWAE SAH and OTHiffis (Defendants-respondents).*'

Limitation Act (TX of 1908), section 19 and article 132— Ao~ 
knowledgment of liability—<B<ecital in mortgage that 
money loas due under a premous mortcjacfe, if constitutes' 
acknowledgment of liability— Transfer of Property Act 
{IV of 188‘2), section 101— Mortgagee paying off eaiiier 
charge— Right to use earlier m.ortga<fe as shield against 
intermediate encumbrancer.

Held, that for an acknowledgTnent rinder section 19 oi’ the' 
Limitation Act it ia enonn-h tha,t it is made by tlie party 
against 'whom the right is claimed or by some person through 
whom he derives title or liability. If the operation of that 
section, in the case of aicknowledgments made by some persons 
through whom a party derives title or liability, is to be co'ti- 
fined to acknowledgments made-before such title or liability 
was derived, it would be necessary to introduce words in the 
section which are not there and the function of courts is only 
to interpret the language of the section as it stands. Syed' 
Mahomed Jhrahim Hossein Khan v. Amhilca Prasad Singh 
(1), Nig ah AH Khan v . . Aquiullah Khan (2), Krishna Ghandm 
Sahav. Pdiairah Chandfa SVf/ia (3), Domi Lai Sahu v. Roshan 
Dobay (i). Roshan L «rv . Kanhaiya Lai (5) and Hem Chan
dra Chfiudhri v. Pnrna Chandra ChaudJiri (G), relied on.

Held further, that a mortgagee wlio pays an earlier charge 
should be assumed to have acted in the way most beneficial to- 
themselves and to have kept the mortgage alive, to be used as 
a shield against an intermediate encumbrancer. Payments 
made to the prior mortgagee are to be regarded as purchases 
pro tanto of the prior mortgage and there is nothing in law 
or good sense to eliminate the subsequent mortgagees from-

, ''* F ir s t  C iv il-'A ppeal N o . 183 of 1930, iitj'ainst the (lecree o f  S,
■Hasan, D istr ict  Judjfe , H a i’doi, dated the IBtili o f Februai-y, 1930, m odifyinfi; 
the decree o f I 'h a lm r Rnrendra V ik ra m  Singh,--M unsiE , N orth  H ard f.i, dated ' 
the 22nd of A ugu st, 1929.

(1) (1912) L ^E ., 39, L A . ,  68. (2) (1929) fi O .W .N ., lOfiS.
(3) (1905) I .L .R . ,  32 C alc., 1077. f4'i (190fi) T .L .R . , C alc. r> 7 « . "

.  (5) (IP lffj L L .E . ,  41 A ll ., n i .  (6 j (1914) 22 I .G .,  510.



the list of possible purchasers. Malifeddi Ayyareddi v'. Gop- 
ala KrisJmayya (1), relied on. *

A suit by a mortgagee who pays off an earlier charge and 
claims priority over an intermediate encnmbrancer is governed Ku^Vae 
by article 132 of the Indian Limitation iVct. Syecl Mahomed 
Ibrahim 'Hossein Khan v. Ambika Persand Singh (2) relied
on.

Mr. Hycler Husain, for the appellants.
Messrs. A . P. Sen, S. G. -Dass and H. B. Mr..

Mohcm Lai, for the respondents.
Raza and SpvWASTAya, JJ. :— This is a second 

appeal by the plaintiffs against the decision, dated the 
18th of February, 1930, passed by the District Judge 
of Hardoi reversing the decision, dated the 22nd of 
August, 1929 passed by the Munsif, Nortli Hardoi.
It arises out of a suit for sale on foot of a mortgage' 
deed, dated the 8th of A^ngust, 1923, executed by 
Dharam Singh defendant No. 1 in favour of Rani>
Sahai, plaintifi; No. 1 and his brothers Eameshwar 
and Slieo Bakhsh who are represented by plaintiffS'
Nos. 2 to 7. Defendants Nos. 2 to 5 are menibefs  ̂
of the joint Hindu family of which defendant No. 1 
is the manager. Kunwar Sah, defendant N@. 6, was; 
impleaded as a puisne mortgagee of the property in; 
suit.

The suit was contested by Kunwar Sah. alone on-, 
the ground that he was a prior mortgagee. This con
tention was repelled by the trial court but has found 
favour with the lower appellate court.

The only question which arises for decision; in. 
this appeal is whetber Kunwar Sah is tlie prior or: 
the subsequent mortgagee.

The facts relevant . to tbe determination* of t̂his- 
question are not in dispute. SadJio Singli on the 10th" 
of August, 1909, executed a mortgage deed in favour 
of Kbushal Sah for Bs. 7Q0. Tile term iixed in this 
mortgage was two years (exhibit 2). On the .16th ot^

140. (2) 0.912) L.R., 39"I.A., 68.
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'May, S1911, Musammat Gayani, widow of Kliuslial 
liAM Sah, made a sub-mortgage of her rights under the 

deedf exhibit 2, in favour of the plaintiff No. 1, Ram 
Sahai ,and his brothers Rameshwar and Slieo Bakhsli 
(exliibit 3). The deed in suit (exhibit 1) was executed 
on the 8th of August, 1923, by Dharam Singh, son of 

:'Srivastava, Sahdo Singh for Rs. 975, tlie whole of the considera- 
tion being appropriated in payment of the earlier 
mortgag-e of the 10th of August, 1909 (exhibit 2). 
The suit which has given rise to this appeal was 
instituted on the. 15th of January, 1929 on tlie basis 
of the mortgage deed, dated the 8th of August, 1923.

Kunwar Sah, defendimt ,No. B, bases his title 
on two mortgages. The first o f these, exhibit F l, is 
dated the 15th of January, 1910, and was executed 
by Sadho Singh in favour of Kunwar Sah for 
Es. 3,000. The second mortgage (exhibit F2) is dated 
€ie 20th of September, 1913, and was executed between 
the same parties for Rs. 2,00p, the balance due on that 
date in respect of exhibit F l. It may be mentionec! 
that Kunwar Sah had obtained a decree for sale on 
the basis of this latter mortgage on tlie 16th of March, 
1925. ^

The plaintiffs' case was that they had been subro- 
'•gated to the rights possessed by Khushal Sah under 
the mortgage deed, dated the lOtli of August, 1909, 
hy reason of the consideration of the mortgage deed 
in suit having been applied in payment of that mort- 
.gage and that the said rights had been kept alive till 
'tlie date of the institution of the present suit by reason 
'of an acknowledgment contained in the mortgage deed, 
exhibit 1. The learned District Judge has held that 

3he statement contained in the mortgage deed in suit 
'Cannot be treated as acknowledgment of liability under 
■the deed of 1909 so as to keep it alive and that the 
plaintiffs’  ̂claim for priority against Kunwat iSah 

 ̂ l)ased oh th  ̂ mortgage deed, dated the 10th of August,
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.1909, was therefore barred by time. He has i|.irtlier m  
found that as the plaiiitifi’s at the date of the mortgage 
deed were also the sub-mortgagsees in respect 6f» the 
mortgage deed, dated the 10th o f August, 1909  ̂ there- 
fore they could not claim priority in respect of their 
own previous mortgage debt which had been paid off 
by the mortgage in suit.  ̂ J S s t X

We are of opinion that the view taken by the 
learned District Judge on both these points is unsound 
and erroneous. His attention does not seem to have 
been drawn to a ruling of a Bench of this Court which 
fully covers the first point and to a ruling of their 
Lordships, of the Judicial Committee which is con
clusive, on the second point.

There can be no doubt that the plaintiffs’ claim 
to enforce priority under the deed exJiibit 2 in this- 
suit is governed by article 132 of the Indian Limita
tion Act— Syccl Mahomed Ibrahim Hossem Khan \..
Amhika Per sand Singh (1). The term fixed in thiŝ  
mortgage deed as stated before was two years. The 
period prescribed by article 132 of the Limitation Act 
therefore expired on the 10th of August, 1923. The 
present suit which was instituted on the  ̂ 15th o f  
January, 1929, would therefore be barred by time 
unless the plaintiffs can claim extension of limitation 
by reason of any acknowledgment. The acknowledg
ment relied on is contained in the deed in suit, exhibit 
1 . Li this deed there is a recital by Dharam. Singh 
mortgagor that a sum of Rs. 975 were due from him. 

under the mortgage deed, dated the 10th of August,,
1909 in favour of Khushal Sah, the mortgagee rights in 
respect of which had been mortgaged by Musammat 
Gayani widow of Ehushal Sah under the sub^mortgage ■ 
dated the 16th o f May, 1911.̂^̂̂ ^̂̂ ^̂̂  ̂W  are-of opiniofi . 
this statement in feshibit 1 donstitutes a clear acknow
ledgment of liability in respect »of the mortgage deed 
dated the 10th of August, 1909. In fafft this point

(1) (1912) 39: la.,;#.,;  ̂ ^
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has i:ot been disputed by the learned counsel for the 
defenllant respondent. The only contention seriou&ly 
pressed in this beha)f by the learned coniiisel for the 
respondent is that the aclaiowledginent in question was 
made after the mortgage in favour of Kunwar Sail. 
It is contended that an acknowledgment made by 
Dim ram Singh subsequent to the mortgage by hi& 
father Sadho Singh in favour of Kunwar Sah should 
not be regarded as an acknowledgment by a person 
through whom the defendant derives title or liability 
within the meaning of these words as used in section 
19 of the Limitation Act. The question is not altoge
ther free from difficulty. A  similar question arose 
in Nig ah A li Khan v. Aqimdlah Khan (1), a case 
'decided by a Bench of this Courfc to wliich one of us 
was a party. It was lield that for an acknowledg- 
■nient under section 19 of the Limitation Act it was 
^enough that it was made by the party against whom 
the right is claimed or by some person through whom 
lie derives title or liability, and therefore the acknow
ledgment relied iipon in that case was held effective 
.against the defendants appellants even though it was 
made after they had derived their title from the persons 
making the acknowledgment. This decision is sup
ported by a decision of Sir Francis M aclean, C. J. 
and MitPvA, J. of the Calcutta High Court in Krishna 
■Chandra Saha v. Bhairab Chandra Saha (2), whicli 
was referred to and followed. In two later cases of the 
Calcutta High Court though, they are oases arising 
Hinder section 20 of the Limitation Act, namely, in 
Domi Lai Sahu v. Roshan Dohaij (3), and Hem Chandra 
■Chaudhri v. Purna Chandra Chaudhri the view 
iaken in Krishna Chandra Saha y . Bhairab Chandra 
^a/za„ (2); was approved and followed. The same view 
lias been adopted by a Bench of the AlMiabad Higb 
Court in Roshan Lai v. KaMaiyd Lai (&). ‘

(1) (1929) 6 O.W.N., 1068." (2) (1905) I.L.R., 32 Oak , 1077
(3) (1906) LL:E., 33 Calc., 1278. (4) (1914) 22 T.O.. 610. ' ‘

(5) (1918) LL.R., 41 All., 111.



Therefore the view taken in Nigah Ali Kh^n v. 
Aqukillah Khan (1), is supported ̂ by authority ?inci is Ram 
also in consonance with the precise, language of section 
19 of the Limitation Act. If the operation of this 
section, in the case of acknowledgments made by some 
persons through whom a party derives title or liability, 
is to be confined to acknowledgments made before such siSstava. 
title, or liability was derived, it would be necessary to 
introduce words in the section wiiich are not there.
Our function is only to interpret the language of the 
section as it stands. We think therefore that unless 
the Legislature intervenes, we must follovv̂  the inter
pretation put upon the section in Nig ah All Khanv.  
Aquiullah Khan (1). Under the circmnstances we 
eari see no sufficient grounds to refer the matter to a 
full Bench as requested by the respondents, for recon
sideration of the decision in (1). We accordingly hold 
that the acknowledgment contained in tbe mortgage 
deed, exhibit 1, is valid and extends the limitation in 
respect of the plaintiffs’ claim to enforce priority under 
the deed of the 10th of A ugust/1909.

As regards the second point, the matter is conclud
ed by the decision of their Lordships of the® Judicial 
'Committee in Malvreddi Ayijareddi v. Gopata Krishnay- 
ya (-2). Assuming that the plaintiffs’ position as sub
mortgagees is identical with the position of the mort- 
gage'e Khushal Sah, there is no reason why they should 
not be assumed to have intended to act in the way niosfc 
beneficial to themselves and to have kept the mortgage 
alive, to be used as a shield against an intermediate 
incumbrancer like the defendant respondent. In the 
words of their Lordships o f  the Judicial Committee 
pa}mients made to theprior mortgagee are to be,regard- 
<ed as purchases tanto of the prior mortgage lind 
there is nothing in law or good sense tb eliminate the 
plaintiffs’ from the list of possible purchasers.

(1) (1929) 6 0 .W.N., 1068. (2) (1923) I.E., 51 I.A., UO.
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1931 ^or the above reasons we allow the appeal with.
Ram costs, set aside the decision of the lower appellate court

aiKi r̂estore that o f the first court. The plaantiffs-appel- 
iants. Aviil recover their costs in all the courts as part 
o f tlie decretal amount of the mortgage.

Appeal allowed.
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Before Syecl }¥azir Hasan, Chief Jtid^e and Mr. Justice 
B. S. Kisch.

1931 TEILOKI NATH and a n o th e r  (D e fe n d a n ts -a p p b lla n ts ) 
March, 3.  -y. EAM MANOEATH and o t h e r s  (P la in t ip fs -e e s -

PONDENTS).'^’

Registration Act (XVI  of 1908), section 17, suh-section (2), 
clause (vi)— Mutation case— Petition of compromisG filed 
in mutation court and court’s order in terms of it incor
porating its terms in the order— Proceedings and order of 
mutation court, if sufficient proof of settlement and whe
ther exempt from registraiion— Officer seized of mutation 
proceedings, if to ~be regarded a “ c d u r f— Registration 
of mutation proceedings a,nd order, if compulsory.
Where a petition of compromise relating to the entire sub

ject-matter of the dispute pending in the mutation court is 
presented to the court and in proceedings separately recorded it 
is verified by the parties and finally, the court accepts it and 
orders mutation of names in accordance with its terms and the 
terms are incorporated in the order by means of a reference 
to the contents of the petition of compromise, held, that the 
proceedings and the order of the court are snf&cient proof of the 
terms of the settlement and they clea.rly do not require regis
tration for their admissibility in evidence, for an order of a 
court is exempted from registration under danse (vi) of sub
section (2) of section 17 of the Indian Registration Act, 1908. 
Bindesri Nailc v. Gangasa-ran Sahu (1). Prarial An;n£a v. 
La,l{shmi Annee (2), and Rani Hem.anta Kmnari v. Midnapiif 
Zamiindari Cq. (S) , m]ied on.

^Second Civil A ppeal N o . 240 o f  .. 1930, sfgn-inst the d ecK e o f  M . 
Malimncl H asan  K h an , Svibordinate Judge o f  GoniTa, tlated th e  2nd o f  
June, 11)30, reA't'THing tliG decree o f P a n d it G ir ja  Sliankar, M 'unsif, 
T arabgan j, Q onda, dated the 21st o f Arigust, 1929.

(1) (l6t)7) L.E., 25 I.A.. 0. m  (1899) L.B., 26 LA., 101:
- (3) (1919) 46 I.A., 240.


