
self expressly under the English law when the person ^̂ 33
to whom the legal ownership is transferred w ould Chinea2̂ 

become a trustee in  the specific sense of the term.” ' ‘v.

W e are accordingly of opinion that even assuming that 
the property in suit was property appertaining to the Bhabthi 
a s t h a n  of Parela, it cannot be said that it had become 
vested in trust for any specific purpose and therefore Sasan, G . j.

section lo does not apply to the case.
We accordingly allow the appeal, set aside the decision 

of the Court below and dismiss the plaintiffs’ suit with 
costs in both courts.

A p p e a l  a l l o w e d .
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A P P E L L A T E  C IV IL

Before Mr. Justice Bisheshwar N a th  Srivastava and  

M r. Justice E. M . Nanavutty

MUSAMMAT AYUB FATIMA a n d  a n o t h e r  ( J u d g m e n t -  1 9 3 3

D E B TO R S-A P PE LLA N TS) V. JHAO LAL AND O TH E R S (D e C R E E - Nove^nber, 24 

H O LD ER S-R E SP O N D E N TS)*

Civil  Procedure Code {Act V of 1908), Order X X l I I j  rule 3 and  

Order X X X I V ,  rule  4.— Mortgage suit— Compromise decree in 

mortgage suit— Provision to sell property in default of 

payment of  instalment— Decree in terms of  compromise—- 
Default  o f  instalment beyond the fixed time— E xtension of 

time— Court  w hether can extend time and com pel decree- 

holder to accept money deposited beyond tim e— Provision  

allowing decree-holder to sell mortgaged property in default of  

payinent of an instalment, zohether of  a p enal character—

Court ’s pow er in case of consent decrees to relieve a party of  

provision of a p ena l character.

Where a suit on the basis of a mortgage was decided by means 
of a compromise, the terms of which were that the defendant 
ŵas to pay the decretal amount by instalments and in case 
of default in payment of any instalment the decree-holder was 
entitled to realise the upaid balance by sale of the property 
mortgaged without the necessity of getting a final decree pre­
pared and the court decreed the claim in terms of the coin- 
promise under Order XXIII, rule 3 of the Code of Civil Pro­
cedure and the decree which was prepared in pursuance of this 
order was not one under Order XXXIV, rule 4 of the Code

^Execution of Decree Appeal No. 55 of 193s, against the order of Pandit 
Damodar Rao Kelkar, Subordinate Judge of Kheri, dated the 9th of July,



1 033  of C iy il P roced u re and was in  n o  sense a p re lim in a ry  decree for 

M x t s a m m a t  sale b u t was c learly  a com posite decree a llo w in g  the decree-holder 

A y u b  the righ t to sell the p ro p erty  w ith o u t the necessity o f g e ttin g  a 

' ■ final decree p rep ared , held, that in  such a case the co u rt could

JHAO L al n ot com pel the decree-holder to accept m on ey d eoo sited  b evond 

tim e and cou ld  n ot exten d  the tim e for paym ent.

E ven  in the case of a consent decrees the cou rt can re lieve  a 

p arty  from  provisions w h ich  are of a penal character. T h e  p ro ­

visions in a com prom ise a llo w in g  the decree-holders the r ig h t to 

sell the m ortgaged p rop erty  in case o f d efa u lt in  p aym en t of any 

instalm en t is n o t a provision  of such a character and  the co u rt is 

n ot justified in  in terferin g  w ith  the terms agreed to b etw een  the 

parties. Dayaram G idum al v. N a b ib u x  (i), relied  on.

Mr. B. K. Dhaon, for the appellant.

Mr. G. P. Bajpayij for the respondents.
S r i v a s t a v a  and N a n a v u t t y  ̂ JJ. ; — T h is is a judgment- 

debtor’s appeal against the order, dated the gth of July, 

1933, of the learned Subordinate Judge of Kheri. It 

arises under the following circumstances:
T h e  decree-holders respondents instituted a suit on 

foot of a mortgage. I ’his suit was decided by means of 
a compromise. T h e  terms of the compromise were that 
the appellant was to pay the decretal amount by nine 
annual instalments of Rs.2,000 each. In case of default 

in payment of any instalment, the decree-holders were 
given the right to realise the remaining amount with 
interest at 1.? annas per cent, per mensem from the date 

of default till the date of realisation by sale of the proper­
ty mortgaged without the necessity of getting a final 
decree prepared. T h e  judgment-debtor paid the first two 

instalments in due time. T h e  third instalment fell due 
on the 2ist of March, 1932. O n that date the judgment- 
debtor made an application accompanied with a tender 
offering to deposit the amount in Court but no money 
was actually deposited. T en  days later on the 31st of 

March, 1932, the judgment-debtor made another applica­
tion to the Court explaining that the money could not 
be deposited because of some delay which occurred in 

getting a deed, which he had executed in order to raise 

money, registered. He asked for permission to deposit

(1) (1939) Sindh, 98.
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the money within three clays. T h e  Court permitted h i m _______
to deposit the money within three days and when it was Mttsamm.at 

deposited on the 2nd of April, notice was issued to the F a t i m a  

decree-holders to withdraw the money. T h e  decree- 
holders obiected that the money had not been deposited 
widiin the time fixed in die compromise and that no 
extension of time could be granted. T h e  learned Sub- ' mid 
ordinate Judge accepted the objection and directed the 
judgment-debtor to take back the money deposited by 
him.

It is contended in appeal that the learned Subordi­

nate Judge has overlooked the provisions of Order 
X X X IV , rule 4 of the Code of C ivil Procedure which 
allows the Court to extend the time fixed for payment 
of the amount due to the mortgagee. T h is provision 
has in our opinion no application to the present case.
T h e  order passed by the Subordinate Judge on the back 
of the petition of compromise shows that he decreed the 
claim in terms of the compromise under O rder X X I il,  

rule 3 of the Code of Civil Procedure. T h e  decree 
which was prepared in pursuance of this order is also not 

one under Order X X X IV , rule 4 of the Code of Civil 
Procedure. It is in no sense a preliminary decree for sale 
but is clearly a composite decree allowing the decree- 
holder the right to sell the property without the necessity 
of getting a final decree prepared. U nder the circum­

stances the judgment-debtor cannot derive any benefit 
from the provisions of clause 5 of Order X X X IV , rule 4 
of the Code of C ivil Procedure.

N ext it was contended that the appellants should be 
granted relief by the Court in the exercise of its equitable 
jurisdiction. No doubt there are authorities in support 

o f the view  that even in the case of consent decrees the 
Court can relieve a party from provisions which are of a 
penal character. T h e  provisions in the compromise 
before us allowing the decree-holders the right to sell 
the mortgaged property in case of default in payment of 
any instalment is not a provision of such a character.
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___ W e can under the circumstances see no ground to justify
Mtjsammat u s  in interfering with die terms agreed to between the 

Eatima parties. See Dayaram Gidiimal v. Nabibux (i). 

jha^L\l Lastly it was argued that the learned Subordinate 
Judge having once permitted the judgm ent-debtor to 
deposi t the money within three days he had no authority 

b}L%astaia behind that order. 'The learned Subordinate

Nmmjuuy, Judge never passed any order either holding that the 

judgment-debtor was entitled to extension of time or 
granting an extension. T h e  permission to deposit the 
money within three days was obviously subject to any 
objections which might be raised by the decree-holder 

and the final orders which the Subordinate Judge was 
to pass in the case. As held by a Bench of this Court in 
Abdul Rahman v. Bcmke Behari Lai (2,) to which one of 

us is a party section 148 of the Code of C iv il Procedure 
does not apply to the present case. W e have already 
pointed out that O rder X X X IV , rule 4 also has no 

application. T h e  Court therefore had no authority to 
grant any extension of time. T h e  case is perhaps one 
of some hardship for the judgment-debtor but as 
remarked by the learned Subordinate Judge, the Court 
cannot compel the decree-holder to accept the money 
deposited beyond time in the absence of any provision 
of law authorising it to do so.

T h e result therefore is that the appeal fails and is dis­
missed with costs.

Appeal dismissed.
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A P P E L L A T E  CIVIL.

Before Sir Syed W azir H asan, K n ig ht, C h ie f Judge and  

1933 M r. Justice E . M . N anavutty

20 S. AMIR HAIDER ( J u d g m e n t - d e b t o r - a p p e l l a n t )  v. LALA 
BABU LAL ( D e c r e e - h o l d e r - r e s p o n d e n t ) *

E xecu tion  of decree— Governm eyit N otifica tion  req u irin g  execu ­

tion of decree involving sale of agricultural land to be tra7is- 

ferred to C ollector from  a certain date— Sale by C iv il Court

^Execution of Decree Appeal No. 59 of 1932, against: the order of Pandit 
Bishwa Nath Hukkw, Additional Suiwrclinate Judge of TIartloi, dated the 
6th of August, 1933.

(0 (19-9) Sindh, gS. , (■.') (1933) in O .W .N., 11 5 1 .,


