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place that in February, 1931, the decree-bolder obtained
a certificate o£ search of certain documents from the 
office of the Sub-Registrar. T h e  obtaining of this 
certificate of search cannot by any stretch of language be 
called a step in aid of execution. Similarly the fact that 
the decree-holder, Musanimat Suraiya Begam, obtained 
a copy of the settlement kheiuat of the first regular settle- jjasan,G.j 
ment relating to village Pahiya-Azampur cannot be j
deemed to be a step in aid of execution of her decree.
Again the fact that the decree-holder got back certain 
documents filed by her in the previous execution of 
decree case (No. 142 of 1928) can also not be looked 
upon as a step in aid of execution of her decree. There 
is no oral evidence on the record to connect these 
various acts of the decree-holder so as to make them 
appear to the Court executing the decree as being step 
in aid of execution of the decree.

The order of the learned Additional Subordinate 
Judge is very full and convincing and we need not re
peat the arguments which have been fully set forth in 
his order under appeal. There is no force in this 
appeal and we accordingly dismiss it with costs.

Appeal dismissed.

APPELLATE C IV IL

Before Sir Syed Wazh' Hasan, Knight,  C h ie f  Judges Mr. Justice

Muham77ind Raza and Mr. Justice J. J. W. Allsoj?

M l ' S A M M A T  M O O L A  ( P l . v n t i f f  appei ia n c )  v .  B I T H A L  1933 
■rv * o ' N o v e m b e r ,  20
D A S  AND ANOTHER, DEFENDANTS AND TWO OTHERS^ PLAINTIFFS ' .

(RESPONnF.NTS)*

Res judica.tB.~Mcjrtgage—-R ed em p tion  suit— Issue w hether  

certain trees were i7'ickided in mortgaged property— Same issue 

raised again between the parties in a subsequent suit— Decision  
in the previous suit^ whether operates as res judicata.
Per F u l l  B ench  (H a sa n , G.]:, d issenting.— O n  general grounds 

the title of the mortgagor to the mortgaged propertY cannot arise

*Second Civil Appeal No. 313 of 1953, against the decree of M. Humayim 
Mirza, Subordinate Judge of Maliiiabad at Lucknow, dated the 3rd uf 
November, 1933, upholding the decree of M, Munir Uddin Ahmad 
Kermani, Munsif Havali, Lucknow, dated the 1st of September, 1^31.
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1933 in a mortgage suit but it does not necessarily follow that no
q^iestion of title to any property can ever arise in a suit of 

M o o la  that nature ; it is a matter which ivoiikl depend upon the
pleadings.

When it is to be considered ivhether a certain decision in a 
previous suit operates as res judicata in a later suit, it is neces
sary to see in the first place ’tvhat the exact issue was in the 
previous suit and ^vhether the decision of that issue was neces
sary for the decision of tiie dispute bet-ween the parties. 
Where, therefore, in a sidt for rlie redemption of a mortgage it 
ivas necessary for the court to decide whether certain trees 
were included in the mortgaged propert}' and on the pleadings 
the court did decide that point the decision must operate as 
res judicata betw een the parties if the issue is raised again 
beti\'een them in a subsequent suit. Ram U dit  y. Ram Hamiqh 

(1) and M uham m ad Ibrahim v. Sheikh Hamza (s), referred to. 

Rajah R u n  Bahadoor Singh \. Musnmmat Lnchoo Koer (3), 
Amanat B ibi v. Imdad Husain (4), and Kanhaiya Singh v. 
l iu n d an  (5), distinguished.

Per Hasa-N, G.].— The issue in a previous redemption suit 
wdiether certain trees were or were not included in a specified 
patti was clearly an issue raised for the purpose of determining 
the question as to whether those trees ŵ ere or were not part 
of the mortgaged property. The cjuestion of plaintiff’s title 
to the trees in suit was wholly outside the natural and proper 
scope of the previous suit and any decision on that question 
was not a decision on a direct and substantial issue in the case 
and cannot operate as res judicata on the question of plaintiff’s 
title to those trees independently of the mortgage. Ratn U dit  

v. Ram Samujh (1), relied on.

T he case was originally heard by a Bench consisting 
of Hon’ble the C h ief  Judge and Mr. justice |. |. \V. 

A l l s o p , and there bein^- difference of opinion in the 
Bench on the point o£ law involved therein, it was refer
red to a third Judge ( R a z a ,  J.) for opinion. Separate 
judgments of the members of the Bench axe as follows: 

AllsoP;, J.— This is a second civil appeal against 
the appellate judgment of the Subordinate Judge of 
Malihabad, dated the 3rd of November, 1933. T h e  sole 
question raised is one of res judicata. It appears that 
one Ja^vahir Singh, xvho was a co-sharer in a bhayachdra

1933
November, 7

(1) (iQ î) I.L.R., 7 Luck., 
(F.B.). '

(3) C1SS4) L .R ., 12 I.A ., 23.

(2) (u]ii) Bom.,
(4) (1SS81 L.R., 15 I.A., 106.
(5) (1925) r.L.R„ 47 A ll- 561.



H"f33village, had planted three mango trees in a plot 

which then bore the number 350 and now bears the 
number 391. In the year 1894 there was a partition 

■of the village and several pattis were formed. T w o of 
these ivere Patti Jawahir Singh and Patti Lalta Singh. 
Plot No. 250, or No. 391, was allotted to Patti Lalta 
Singh, but it ’ivas set forth in the partition proceedings 
that trees planted by any co-sharer w^ould remain his 
property in spite of the fact that the plots in which the 
trees stood were allotted to pattis in which he was not 
a co-sharer. By two deeds of mortgage, dated the iQth 
of January, 1897, and the aotli of January, 1899, Patti 
Jai\^ahir Singh was mortgaged with possession to the 
predecessors-in-interest of the defendants. By a deed 

. of sale also, dated the 2odi of januarv, iSgg, ]^atti 
Lalta Singh was sold to the same persons. On the 30th 
of August, 1921, the co-sharers in Patti jaw ahir Singh 
instituted a suit for the redemption of the mortgages. 
No specific allegations were made about the three 
mango trees in the plaint or in the w^ritten statement 
and no issue ŵ as framed upon this point. There was, 
however, an issue. No. 4, to the following effect, 
namely:

“ W hat is the income per annum from Rakam 

SaW'ai and who enjoyed the same?”
W hen the court ŵ as deciding this issue the questi 

ŵ 'as raised between the parties whether the three mango 
trees w êre included in the mortgage. T h e  plaintiffs 
in that suit alleged that they were, and the defendants 
ŵ ho were admittedly in possession of the trees said that 
they were not. T h e  property which ŵ as mortgaged, 

w as described merely as Patti Jawahir Singh. T h e 
defendants at that time claimed that they ŵ ere in  posses
sion of the trees in their capacity as proprietors of Patti 
Lalta Singh. T h e  courts held that their contention 
ivas correct, but it is obvious that the question v̂hi ch 
had to be decided was merely whether the trees were 
included in the description of the mortgaged property, 
that is, in other w^ords, whether the trees could be said
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itiiis to be part of the property iiiciuded in Patti Jawahir 

Singh. In ihe present suit the plaintiff, as the repre- 
seiitative-iii-inlerest 0£ Jawahir Singh, has claimed the 
trees on tlie basis of proprietary title. It has been held 
by the courts below that this question must be decided 
against the plaintiff as the decision in tlie previous suit 
operates as res jiidicata.

Learned counsel for the appellant has in the first 
place argued that the present suit is based upon title- 
and that no decision in the previous suit can operate 
as res judicata, because no question of title arises in 
a suit upon the basis of a mortgage. If he had stated 
liis pi'oposition more precisely., that is. if he had said 
that no question about the title to the mortgaged pro

perty can arise in a suit upon the basis of a mortgage. 
I should have agreed with him. In such a suit the 
mortgagee, having accepted the mortgage from the 
mortgagor, is estopped in Uinine from alleging that the 
mortgagor had no title to the property mortgaged. 
That, I conceive, is the basis of the decision in the 
cases of Ram LJdit v. Ram Saraujh (i) mid Miiham'mad 
Ibrahim v. Sheikh Hamza {2). Learned counsel for 
the appellant also quoted the ruling in Amanat B ih i v. 
Imdad Husain (g). T he facts there were that it had 
been decided in a previous suit that the mortgagor had 
110 title in the year 1S53, and the question was w^hether 
he was entitled to redeem a mortgage executed in the 
year 1854. T h eir Lordships of the Privy Council said 
“ If it be established that the respondent was mortgagor 
in 1854 with the right of redemption, why should he be 
barred of his right merely because at an earlier date 
he may have had no title to the property at all?” 
This does not appear to be any authority for the pro
position for which the appellant contends. In the case 

Rajah Run Bahadoor Singh v. Musammat Lachco  
Koer (4), the question whether there could be an issue 
about title in a mortgage suit did not arise. In that

(i) (1931) I.L.R., 7 Luck,, 7« (s) (1911) I.L.R., gr, Bom., 507.
(F.B.). ' ‘ V '

13) (i888) L.R., ir, I.A., 106 (4̂  (1884) L.R., 12 LA., 53.
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case lliere were tivo points. One was whether che grant 
of a certificate to recover debts necessarily involved a
decision that the person to whom the certificate was 
granted had a title. T h e  other was w'liether a decision of a 
rent court could operate as rĉ  judicata in a case which 
was being tried by a Subordiirate Judge. T h e  decision 
on the first point is of no assistance in this appeal, and 
f:iie decision upon the second turned upon the question 
of the jurisdiction of the two courts. In Kanhaiya 
Singh V. Kiindan (i), the question arose whether the 
plaintiff was barred from raising a certain issue under 
the rule of res judicata, because it should have been 
made a ground of attack in a previous suit, T iie  con
clusion to which the court came was that the issue could 
not have been raised in die previous suit T hat was 
a decision on the facts of the particular case and is of 
no help in the decision of this appeal On general 
•grounds it appears to me that the title of the mort
gagor to the mortgaged property cannot arise in a mort
gage suit for reasons which 1 have already given, but 
it does not necessarily follow that no question of title 
to any property can ever arise in a suit of that nature. 
T his is a matter which would depend upon the plead
ings.

In the mortgage case with which we are not con
cerned the dispute about the trees arose because the 
defendants had to account for profits which they had 
received. T h e  plaintiffs in that case alleged that the 
three trees in dispute were part of the mortgaged pro
perty because they wei"e included in Patti Jawahir 
Singh and that consequently, the defendants had to 
account for the profits which they had received out of 
the trees. T h e  defendants on the other hand alleged 
that they were not bound to account for these pix)fits; 
because the trees were not part of the mortgaged pro
perty. If it had been admitted by both sides that the 
trees were part of the mortgaged property, doubtless 
the question about the title to the trees could not have
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iiKis arisen. In the circumstances of the particular case, 
however, the iiecessary issue bet\veen the parties v̂as- 

this, namely.
‘ ’Are ttie three trees included in Patti lawaiiir

L'a- . ..........  '
Singh?''

from  a perusal of the judgment in the case, I fnid 
An̂ op. j.  can be no doubt that this was the issue. T h e

learned idunsif who tried the suit originally came 
the coiickision that the trees were in Patti Jawahir 
Singh and were consequently part of the mortgaged pro
perty. He relied upon the provision in the partition 
proceedings that trees planted by any co-sharer wonkl 
lemain his property in spite of the fact that the plots 
in which the trees were standing had been allotted to 
paltis in which he was not a co-sharer He held that 
the trees were planted, by Jawahir Singh and that they 
remained his property although plot No. 250 went to 
Patti Lalta Singh. T h e learned Subordinate Jvidge in 
appeal decided that the provision in the partition pro
ceedings referred to scattered trees He held that these 
three trees iv̂ ere part of a grove and that the trees in a 
grove were to go to the patti to which the land in 
which ihe grove stood had been allotted. T h e clear 
decision was that the trees in dispute were not in Patti 
jawahir Singii. TJie learned Subordinate Judge went 
on to hold that tlie trees were in Patti Lalta Singh, b u t 
doubtless that was not a matter which it was necessary 
for him to decide.

When it is to be considered whether a certain deci
sion in a previous suit operates as res judicata in a later 
suit, it is necessary to see in the first place what the 
exact issue was in the previous suit and whether the 
decision of that issue was necessary for the decision of 
the dispute between the parties. In the mortgage suit 
to which I have referred it was certainly necessary for 
the court to decide whether the trees were included in 
the mortgaged property and, on the pleadings, that 
meant that the court had to decide whether the trees 
were in Patti Jawahir Singh or not. T h e  court did
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decide that the trees were nor in Patti Jawaiiir Singii i933
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and,, consequently, it seems to me that the decision Mus_omAT 
must operate as res judicata between the parties i£ the 
issue is raised again between tiiem in a subsequent 
suit.

T h e  next point to consider is wliether the issue in the 
suit ■f.vhich has given rise to the appeal is this, namely,
“Are die trees in suit in Patti Jawaiiir Singh?"’ It 
that is the issue, I have no doubt that the plaintiff is 
barred from raising it on the principle of res judicata.
In the course of the arguments, learned counsel for the 
appellant contended that she was not basing hei case 
iipon the allegation that the trees stood in Patti Jawaiiir 
Singh. T h e  arguments proceeded to all intents and 
purposes ex parte because the respondents were not. 
represented by counsel and were not present when the 
arguments for the appellant were concluded. For this 
reason I have examined the record with some care. 1 
find that the appellant, that is, plaintiff No. i, stated in 
paragraph 7 of the plaint that Patti Jawaiiir Singh xvas 
sold to her by plaintiffs Nos. s> and 5. It is evident 
that her only title to the trees arose out of the sale of 
Patti Jawahir Singh and, therefore, in order to succeed 
she must establish that these trees did lie in that 
patti. As it has been decided in a previous suit 
between the parties that the trees did not lie in that 
patti, I am of opinion that the plaintiff’s allegation î  
clearly barred by the principle of res judicata.

I would consequently dismiss this appeal with costs.
Hasan,, C. J. : — I have read the judgment of my 1933 

learned brother A llsop, J. He is of opinion that this 9
appeal should be dismissed on the ground that the 
previous decision constituted res judicata on the ques
tion of the plaintiff’’s title in the present suit. I find 
myself unable to agree with my learned brother, I arri 
of opinion that there is  tio h'dV o i res judicata and that 
the appeal should suceeed.

T h e necessary facts have been stated at length itJ the 
judgment of my learned brother. I  would only say



i!'33 hat it is agreed that the previous suit was one for 
redemption of the mortgages of the 19th of Jaiuiary, 

mô ola January, 1899. there-

bithal ijope j-Q ’vvhether the trees in suit were or were not
I>A.S ,  ̂ 1 T, , .

included in Patti Jawahir Snigh was clearly an issue 

raised for the purpose o£ determining the question as 
Hasan, c .J . -^^hether they were or were not part of the mortgaged 

property, that is, as to whether the plaintiff of 
rhat suit was entitled to obtain a decree for redemption 
in respect of them or not. T h e  latter, to my mind, 
was the direct and substantial issue in the case. T h e  
court held that they were not part and parcel of Patti 
Jawahir Singh. Having regard to the nature of the 
suit this finding only means that they were not part 
iind parcel of the mortgaged property. T his decision 

cannot operate as res judicata on the question of the 
plaintiff’s title to these trees independently of the mort

gage for the simple reason that the question of title as 
such was not directly and substantially in issue in the 
previous suit. T h e  trial of the question of the plain
tiff’s title to the trees in suit is therefore not barred bv 
the rule of res judicata. Such a question was wholly 
outside the natural and proper scope of the previous 
suit and any decision of that question therefore, even 
if arrived at, was not a decision on a direct and sub
stantial issue in the case. T h e  grounds of my opinion 
have been fully stated by me in my judgm ent in the 
case of Ram Udit v. Ram Samujh (1), and I do not 
propose to repeat them here.

I would therefore allow the appeal, set aside the decree 
of the lower court and remand the case to that court 
under Order X L I, rule 25 of the Code of C ivil Proce- 
diu'e for decision on merits. Costs here and hitherto 
will abide the event,

1933
November, Q Hasan, C. J.: — Under the proviso to sub-section (2) 

of section 98 of the Code of C ivil Procedure I direct 
that this appeal shall be heard on the point of law 
involved therein by the H on’ble Mr. Justice R aza.
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Messrs. M . Wasini and Ram Charan, for the appei- 
lant. mtjsammat

Mr. M akund Behari Lai, for the respondents. ' v.
R a z a , J. : — T his second appeal has been referred, to 

me under the proviso to sub-section (2) of section 98 
of the Code of C ivil Procedure as there was difference 
of opinion between the H on’ble the C h i e f  J u d g e  ancl jvom/'fier, 17 

M l'. Justice A l l s o p  on the point of law involved 
therein.

This appeal arises out of a suit for possession of three 
trees called, “ Belha” , “ T u h ru ” and “ K oeliya” , standing 

on No. 55o(old)/3gi/3M  (recent), in village Raitha, in 
the district of Lucknow.

T he facts relevant to the appeal may be shortly 
stated:

Jawahir Singh and Lalta Singh separately owned 
pattis in village Raitha, and these pattis were called 
after their names respectively. Ram  Din Singh and 
Hewanchal Singh were the successors of Jawahir Singh 
and Lalta Singh both. Thus they became the ow ners 

of Patti Jawahir Singh and also of Patti Lalta Singh in 
Raitha. Village Raitha was partitioned in or about 
1894. Ram  B in  Singh and Hewanchal Singh sold 
Patti Lalta Singh to the defendants (or their predeces
sors) and mortgaged Patti Jawahir Singh to the same 
persons in or about 1899. T h u s the defendants (or 
their predecessors) got possession of Patti la lta  Singh 
as vendees and of Patti Jawahir Singh as mortgagees.

T h e plaintiffs who are the representatives-in-interesl 
of Ram D in Singh and Hewanchal Singh instituted a 
suit for redemption o£ Patti Jawahir Singh against the 
defendants in August, 1921. T h e  question in that suit 
was how much usufruct was enjoyed by the mortgagees.
T h e plaintiffs contended that the usufruct enjoyed was 
much more than the amoiint due under the mortgage, 
snd that a considerable amount was to be paid back to 
them by the defendants at the time of redemption. In 
the course of the determination of the usufruct, a cjues- 
lion arose as to whether the usitfruct of the three trees
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in suit mentioned above was also to be accounted for 
by the defendants as mortgagees. T h e  defendants 
contended that the three trees mentioned above did not 
form part of Patti Jawahir Singh, that they formed part 
of Patti Lalta Singh which was owned and possessed 
by them, and tliat the trees were held by them ?s 
vendeees and not as mortgagees. T h e  plaintiffs’ con
tention on the other hand was that the trees in dispute 
formed part of their patti (i.e. Patti Jawahir Singh) in this, 

way, that though they stood on the land of Patti Lalta 
Singh according to the partition papers, still by virtue 
of clause 9 of the partition proceedings, they were 
allotted to Jawahir Singh as the owner of the trees- 

alone. T he defendants replied that the trees were not 
covered by the provisions of clause 9 of the partition 
proceedings, but they fell under clause 6 of the parti
tion proceedings and thus formed part of Patti Lalta 
Singh. No definite issue was struck on that point, 
but the parties made it clear by their pleadings that 
that point was to be decided by the court. T h ey  thus 
invited the court to decide the point and it was even
tually decided. T h e learned Munsif held that the 
trees in dispute belonged to the mortgaged patti (i.e. 
Patti Jawahir Singh) and the defendants must i-ender 
accounts for their profits to the plaintiffs. T h e  defend
ants filed their appeal challenging the finding of the 
learned Munsif on that point. T h e  learned Subordi

nate Judge who heard the appeal disagreed with the 
finding of the learned M unsif on that point. He held 
that the trees had not been mortgaged to the defendants 

and did not form part of the mortgaged patti (i.e. Patti 
Jawahir Singh) but they formed part of Patti Lalta 

Singh and belonged to the defendants as owners of that 
patti (i.e. Patti Lalta Singh), and that the income from 

those trees could not be taken into consideration at the 
time of accounting between the parties. T h e  plaintiffs 
appealed to this Court challenging the findings of the 
learned Subordinate Judge on that p o in t ; but their 

appeal was dismissed on the sand of November, 1926.



Baza, J .

T h e follow ing observations were made in the judgTDent 
of rbis Court on the point under consideratioi': Musammat

“ T h e  trees in dispute mentioned above (Belha,
T u h ru  and Ivoeliya) admittedly stand on the land 
which is included in a certain patti not com
prised in the mortgage. T h e  learned Subordi
nate Judge has found on evidence that the land on 
which the said trees stand is included in a patti 
which belongs to the defendants and that the 
trees in dispute also belong to the defendants.

These findings being findings of fact based upon 
admissible evidence must be accepted in second 
appeal.”

T h e  plaintiffs brought the present suit in 1931 alleg
ing that they were owners of the trees in dispute, that 
the defendants had no right to or interest in the said 
trees, and that the possession of the trees had been 
delivered to the defendants’ predecessors under mis
apprehension. T h e  claim was resisted by the defend
ants and they set up the plea of res judicata also in 
defence. Tire plea of res judicata raised by the defend
ants Tvas accepted by the lower courts and the result 
was that the plaintiffs’ claim was rejected on that 

ground. T h e  plaintiffs came to this Court in second 
appeal in December, 1932. T h is is the history of the 
litigation relating to the three trees in dispute.

I have examined the record and heard the learned 
counsel on both sides at some length.

In my opinion the plaintiffs’ suit is barred by the 
rule of res judicata.

I have carefully examined the pleadings in the 
former suit. So far as I see, the parties had, by their 
pleadings, invited the court to decide the question ot 
title to the three trees mentioned above. T h ey  had 
insisted on the point being tried. It ŵ as tried and was 
finally decided against the plaintiffs. T h e  plaintiffs 

cannot now turn round and say that the point was riot 
a necessary or proper one to be tried in the former 
suit and that it is open to them to say so in the present
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193:? suit. In my opinion the question was flirectly and
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M d-s a m m a t  substantially in issue between the parties in the former 
suit, and they themselves had treated it as such and 

bithat. foueiit it out to the end. T h e  final decision of the
D a s  o

colut of appeal upon the matter in dispute must be res 
judicata between the parties. I think that the observa
tions made by their Lordships of the Privy Council ir. 
the following cases help the contention of the defend
ants learned counsel on the point under considera
tion: Michiapw' Zamindary Co., Ltd. v. Naresh 
Narayan Roy (i) and Krishna Che-nd.ra Gajapfiti 

Narayana Deo v. Challa Ramamia (s).
In lUidnapur Zjirnindary Co., Ltd. v. Naresh Narayan 

Roy (i) a suit for “ khas'’ possession of land was 

resisted on the ground that as defendants had jotedari 
rights in the land the plaintiff was in any event not 
entitled to recover “ khas”  possession. T h e  plaintiff 

maintained, and the first court held that a decision on 
the question of the jotedari right set up -was unneces
sary. T he defendants, however, insisted that a deci
sion on that question was necessary and urged that 
point in their appeal from the decree for possession 
passed by the first court. T h e appellate court went 
into the point, held against the defendants thereon and 
affirmed the decree below. T he decree drawn up ori 
appeal did not, however, expressly refer to the jotedari 
right. It was held that whether or not the decision 
of the point was necessary, the defendants having 
insisted upon the decision of that point by the appel
late court and that court having decided the same 
against the defendants, the issue as to the jotedari right 

was res judicata against the defendants. T h e  decree, 
though it did not expressly refer to the jotedari right, 

must be deemed to have given effect to the finding in 
the judgment.

In Krishna Chendra Gajapati Naraya'na Deo v 
Challa Ramamia (2) it was held that where a point is

(])((1924) L.R., 51 I.A., 29;? (oqc)-. (a) A .I.R ., P.C., r,o.
303); 23 A .L .J .R .,  <76 (8»-wS.^)



not properly raised by the plaint, but both parties have i«3s
without protest chosen to join issue upon that point, mtisammat

the decision on the point would operate as res judicata 
between the parties.

It may be that on general grounds the qitestion of the 
title of a mortgagor to the mortgaged property cannot 
arise in a mortgage suit, but it does not necessarily 
follow that no question of title to any property can ever 
arise in a suit of that nature. Much, depends upon the 
pleadings in the suit.

T h e  plaintiffs’ learned counsel has referred to my 
decision in Ram Udit y . Ram Samiijh (i). T h at case 

differs materially from the present case in its facts 
and does not help the plaintiffs in the present case.

I should like to note also that this appeal has been 
fded by Musammat Moola alone. T h e  plaintiffs Nos. 
a and 3 have sold Patti Ja\v^ihir Singh to her. It is 
clear that her only title to the trees in dispute arose out 
of the sale of Patti Jawahir Singh. She cannot succeed
unless and until she establishes that the trees in dispute
lie in the said patti. It has been finally decided between 
the parties that the trees do not lie in that patti. It 
must be held, therefore, that her claim is barred by res 

judicata.
I would, therefore, dismiss the appeal with costs.

By the Court (H asan, C. J, and N a n a v u tty / J .);-—
As the decision of the majority of the Judges is in — — —
favour of the dismissal of the appeal, the appeal is

hereby dismissed with costs.
Appeal dismissed.

(i) (ic);5i) I.L .R ., 7 I,uck., -73 (F.B.).
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