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place that in February, 19351, the decree-holder obtained
a certificate of search of certain documents from the
office of the Sub-Registrar. The obtaining of this
certificate of search cannot by any stretch of language be
called a step in aid of execution. Similarly the fact that
the decree-holder, Musammat Suraiya Begam, obtained
a copy of the settlement khewat of the first regular settle-
ment relating to village Pahiya-Azampur cannot be
deemed to be a step in aid of execution of her decree.
Again the fact that the decree-holder got back certain
documents filed by her in the previous execution of
decree case (No. 142 of 1928) can also not be looked
upon as a step in aid of execution of her decree. There
is no oral evidence on the record to connect these
various acts of the decree-holder so as to make them
appear to the Court executing the decree as being step
in aill of execution of the decree.

The order of the learned Additional Subordinate
Judge is very full and convincing and we need not re-
peat the arguments which have been fully set forth in
his order under appeal. There is no force in this
appeal and we accordingly dismiss it with costs.

Appeal dismissed.
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in a mortzage suit but it does not neccessarily follow that ne
question of title to any propertv can ever arise in a suit of
that mature ; it is 2 matter which would depend upon the
pleadings.

When it is to be considered whether a certain decision in a
previous suit operates as res judicata in a later suit, it is neces-
sarv to see in the first place what the exact issue was in the
previous suit and whether the decision of that issue was neces-
sarv for the decision of the dispute between the parties.
Where. therefore, in a suit for the redemption of a mortgage it
was necessary for the court to decide whether certain trees
were included in the mortgaged property and on the pleadings
the court did decide that point the decision must operate us
res judicala beiween the parties if the issue is raised again
between them in a subscquem suit.  Rawm Udit v. Ram S{z:.'m]h
(1) and Muhammad Ibrahizm ~v. Sheikli Ham=e {2), referred to.
Rajah Run Bahadoor Singh v. Musammat Leachoo Koev (),
Amanat Bibi v. Imdad Husain (4), and Kanhaiya Singh v.
Kundan (), distinguished.

Per Hasay, C.J—The issue in a previous redemption suit
whether certain trees were or were not included in a specified
patti was clearly an issuz raised for the purpose of determining
the question as to whether those trees were or were not part
of the mortgaged propertv. The question of plainiff’s title
to the trees in suit was wholly outside the natural and proper
scope of the previous suit and any decision on that question
was not a decision on a divect and substaniial issue in the case
and cannot operate as res judicate on the question of plaintifi’s
title to those trees independently of the mortgage. Ram Udit
V. Ram Samujh (1), relied on.

THE case was originally heard by a Bench consisting
of Hon'ble the CriEF Jupnce and Mr. Justice J. J. W.
ArLsop, and there being diiference of opinion in the
Bench on the point of law involved therein, it was vefer-
red to a third Judge (Raza, ].) for opinion. Separate
judgments of the members of the Bench are as follows:

Arrsop, J.—This is a second civil appeal against
the appellate judgment of the Subordinate Judge of
Malihabad, dated the grd of November, 19g2. The sole
question raised is one of res judicata. It appears that

one Jawahir Singh, who was a co-sharer in a bhayachara

(1) (1()*1) IL.R., 7 Luck., 73 (2) (1911) LL.R., g5 Bom., ro7.
(4) (1888) L.R., 15 L.A,, 106.
(5) (

(s) usm LR, 12 LA, 23. 1925) LL.R., 47 All;, 561.
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village, had planted three mango trees in a plot
which then bore the number 250 and now hears the
number ggt. In the vear 1894 there was a partition
of the village and several pattis were formed. Two of
these were Pattl Jawshir Singh and Patti Lalta Singh.
Plot No. 250, or No. g91, was allotted to Patti Lalta
Singh. but it was set forth in the partition proceedings
that trees planted by any co-sharer would remain his
property in spite of the fact that the plots in which the
trees stood were allotted to pattis in which he was not
a co-sharer. By two deeds of mortgage, dated the 10th
of January, 1897, and the 20th of January, 18gg, Patti
Jawahir Singh was mortgaged with possession to the
predecessors-in-interest of the defendants. By a deed
of sale also. dated the 20th of January, 18qy, Pattl
Lalta Singh was sold to the same persons.  On the goth
of August, 1921, the co-sharers in Patti Jawahir Singh
instituted a suit for the redemption of the mortgages.
No specific allegations were made about the three
mango trees in the plaint or in the written statement
and no issue was framed upon this point. There was,
however, an issue, No. 4, to the following effect,
nameiy:

“What 1s the income per annum from Rakam

Sawai and who enjoyed the same?”

When the court was deciding this issue the questin
was raised between the parties whether the three mango
trees were included in the mortgage. The plainuifs
in that suit alleged that they were, and the defendants
who were admittedly in possession of the trees said that
they were not. The property which was mortgaged
was described merely as Patti Jawahir Singh. The
defendants at that time claimed that thev were in posses-
sion of the trees in their capacity as proprietors of Patti
Lalta Singh. The courts held that their contention
was correct, but it is obvious that the question which
had to be decided was merely whether the trees were
included 1in the description of the mortgaged property,
that is, in other words, whether the trees could be said
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to be part of the property included in Patti Jawahir
Singh.  In the present suit the plaintiff, as the repre
sentative-in-interest of Jawahir Singh, has claimed the
trees on the busis of proprietary title. It has been held
by the courts below that this question must be deciced
against the plaintifl as the decision in the previous suii
operates s res judicala.

Learned counsel for the appellant has in  the frst
place aroued that the present suit is based upon title
and that no decision in the previous suit can operate
as ves judicata, because no qguestion of title arises in
2 sult upen the basis of a mortgage.  If he had stated
his proposition more precisely, that is, if he had said
that no question about the title to the morigaged pro-
perty can avise in a suit upon the basis of a mortgage.
I should have agreed with him. In such a suit the
mortgagee, having accepted the mortgage from the
mortgagor, is estopped in limine from alleging that the
mortgagor had no title to the property mortgaged.
That, T conceive, is the basis of the decision in the
cases of Ram Udit v. Ram Samujh (1) and Muhammad
Tbrahim ~. Sheikh Hamza (2). Learned counsel for
the appellant also quoted the ruling in Amanat Bibi v.
Imdad Husain (). The facts there were that it had
been decided in a previous suit that the mortgagor had
no title in the year 1853, and the question was whether
he was entitled to redeem a mortgage executed in the
vear 1854. Their Lordships of the Privy Council said
“If it be established that the respondent was mortgagor
in 1854 with the right of redemption, whv should he be
barred of his right merely because at an earlier date
he may have had no title to the property at all?”
This does not appear to be any authority for the pro-
position for which the appellant contends. In the case
of Rajah Run Bahadoor Singh v. Musammat Lacheo
Koer (4), the question whether there could be an issue
about title in a mortgage suit did not arise. In that

(1) (1951) LL.R., % Luck, 99 (2) (ig11) LL.R., g5 Bom., 507.

{(F.B). '
'3}y (1888) L.R., 15 LA., 106 (4) (1884) L.R., 1z LA., 28
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case there were two points. One was whether the grant
of a certificate 1o recover debts necessarily involved a
decision that the person to whom the certificate was
granted had a title. The other was whether a decision of &
rent court could operate as res judicata in a case which
was heing tried by a Subordinate Judge. The decision
on the first point 1s of no assistance in this appeal. and
the decision upon the second turned upon the question
of the jurisdiction of the two courts. In Kanhaiva
Singh v. Kundan (1), the question arose whether the
plaintiff was barred from raising a certain issue under
the rule of res judicate, because it should have been
made a ground of attack in a previous suit. The con-
clusion to which the court came was that the issue could
not have been raised in the previous suit That was
a decision on the facts of the particular case and is of
no help in the decision of this appeal On general
srounds it appears to me that the title of the mort-
gagor to the mortgaged property cannot arise in a mort-
gage suit for reasons which I have already given, but
it does not necessarily follow that no question of titie
to any property can ever arise in a suit of that nature.
This is 2 matter which would depend upon the plead-
ings.

In the mortgage case with which we are not con-
cerned the dispute about the trees arose because the
defendants had to account for profits which they had
received. The plaintiffs in that case alleged that the
three trees in dispute were part of the mortgaged pro-
perty because they were included in Patti Jawahir
Singh and that consequently, the defendants had to
account for the profits which they had received out of
the trees. The defendants on the other hand alleged
that they were not bound to account for these profits,
because the trees were not part of the mortgaged pro-
perty. If it had been admitted by both sides that the
trees were part of the mortgaged property, doubtless
the question about the title to the trees could not have

(ry (1005 TL.R., 4% All, 61
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arisen. In the circumsiances of the particular case,

the necessary issue between the parties was

amely.

“Are the three trees mmcluded in Patti jawahir
Singh?”

From a perusal of the judgment in the case, I find
that there can be no doubt thai this was the issue.  The
unsif who tried the suit originally came to
iclusion thae the trees were in Patti Jawshir
< were consequently part of the mortgaged pro-
H

foemt

Arhl"h a1

pertv.  He relied upon the provision in the partition
in‘ocecdmgs that trees planted by any co-sharer would
remain his property in spite of the fact that the plots
i which the trees were standing had been allotred to
paitis in which he was not a co-sharer ~ He held that
the trees were planted by Jawahir Singh and that they
remained his property although plot No. 250 went to
Patri Lalta Singh. The learned Subordinate Judge in
appeal decided that the provision in the partition pro-
ceedings referred to scatteved trees  He held that these
three trees were part of a grove and that the trees in a
grove were to go to the patti to which the land in
which the grove stood had been allotted.  The clear
decision was that the trees in dispuie were not in Patti
Jawahir Singh.  The learned Subordinate Judge went
oi to hold that the trees were in Patti Lalta Singh, but
doubtless that was not a matter which it was necessary
for him to decide.

When it is to be considered whether a certain deci-
sien in a previous suit operates as res judicata in a later
suit. it is necessary to see in the first place what the
xact issue was in the previous suit and whether the
decision of that issue was necessary for the decision of
the dispute between the parties. In the mortgage suit
to which T have referred it was certainly necessary for
the court to decide whether the trees were included in
the mortgaged property and. on the pleadings. that
meant that the court had to decide whether the trees
were in Patti Jawahir Singh or not. The court did
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decide that the trees were ncr in Patti Jawahir Singh
and, consequently, it seems to me that the decision
must operate as res judicata between the parties if the
1ssue is rawsed again between them in “a subsequent
suit.

The next point to consider 1s whether the issue in the
suit which has given vise to the appeal is this, naimely,
UAre the trees in suit in Patti Jawahir Singh?” It
that is the issue, I have no doubt that the plaintiff is
barred from raising it on the principle of res judicais.
In the course of the arguments, learned counsel for the
appellant contended that she was not basing her case
upon the allegation that the trees stood in Patti Jawahir
Singh. The arguments proceeded to all intents and
purposes ex parte because the respondents were not
represented by counsel and were not present when the
arguments for the appellant were concluded. For this
reason 1 have examined the record with some care. 1
find that the appellant, that is. plaintiff Neo. 1, stated in
paragraph 7 of the plaint that Patti Jawahir Singh was
sold to her by plaintiffs Nos. 2 and g. It is evident
that her only title to the trees arose out of the sale of
Patti Jawahir Singh and, therefore, in order to succeed
she must establish that these trees did lie in that
patti.  As it has been decided in a previous suit
between the parties that the trees did not lie in that
patti, I am of opinion that the plaintiff’s allegation i3
clearly barred by the principle of res judicata.

I would consequently dismiss this appeal with costs.

Hasan, C. J.:—1 have read the judgment of my
learned brother Arvisop, J. He is of opinion that this
appeal should be dismissed on the ground that the
previous decision constituted res judicata on the ques-
tion of the plaintif’s title in the present suit. 1 find
myself unable to agree with my learned brother. I am
of opinion that there is no bar of res judicata and that
the appeal should succeed.

The necessary facts have been stated at length in the

judgment of my learned brother. 1 would only say
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hat it is agreed that the previous suit was one for
redemption of the mortgages of the 19th of January,
1897, and the 20th of January, 1899. The issue there-
fore as to whether the trees in suit were or were not
included in Patti Jawahir Singh was clearly an issue
raised for the purpose of determining the question as
to whether they were or were not part of the mortgaged
property, that is, as to whether the plaintiff of
rhat suit was entitled to obtain a decree for redemption
m respect of them or not.  The latter, to my mind,
was the direct and substantial issue in the case.  The
court held that they were not part and parcel of Patti
Jawahir Singh.  Having regard to the nature of the
suit this finding only means that they were not part
and parcel of the mortgaged property.  This decision
cannot operate as res judicata on the question of the
plaintiff’s title to these trees independently of the mort-
gage for the simple reason that the question of title as
such was not directly and substantially in issue in the
previous suit. The trial of the question of the plain-
tifl’s title to the trees in suit is therefore not barred by
the rule of res judicata. Such a question was wholly
outside the natural and proper scope of the previous
suit and any decision of that question therefore. evern
if arrived at, was not a decision on a direct and sub-
stantial issue in the case. The grounds of myv opinion
have been fully stated by me in my judgment in the
case of Ram Udit v. Ram Samujh (1), and 1 do not
propose to repeat them here.

I would therefore allow the appeal, set aside the decree
of the lower court and remaud the case to that court
under Order XLI, rule 25 of the Code of Civil Proce-
dure for decision on merits. Costs here and hitherto
will abide the event.

Hasan, C. J.: —Under the proviso to sub-section (2)
of section g8 of the Code of Civil Procedure I direct
that this appeal shall be heard on the point of law
involved therein by the Hon'ble Mr. Tustice Raza.

(1) (1931) LL.R., 7 Luck., 75 (F.B.).
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Messrs. M. Wasim and Ram Charan, for the appel-
lant.

Mr. Makund Behari Lal, for the respondents.

Raza, J.:—This second appeal has been referred to
me under the proviso to sub-section (2) of section g8
of the Code of Civil Procedure as there was difference
of opinion between the Hon'ble the Cuirr Jupsr and
My, Justice ArLsopr on the point of law involved
therein.

This appeal arises out of a suit for possession of three
trees called, “'Belha”, “Tuhru” and “Koehya”, standing
on No. 2ro(old)/g91 /11 (recent), in village Raitha, in
the district of Lucknow.

The facts relevant to the appeal may be shortly
stated :

Jawahir Singh and Lalta Singh separately owned
pattis 1n village Raitha. and these pattis were called
after their names respectively. Ram Din Singh and
Hewanchal Singh were the successors of Jawahir Singh
and Lalta Singh both. Thus they became the owners
of Patti Jawahir Singh and also of Patti Lalta Singh in
Raitha. Village Raitha was partitioned in or about
1894. Ram Din Singh and Hewanchal Singh sold
Patti Lalta Singh to the defendants (or their predeces-
sors) and mortgaged Patti Jawahir Singh to the same
persons in or about 18gg. Thus the defendants (or
their predecessors) got possession of Patti Lalta Singh
as vendees and of Patti Jawahir Singh as mortgagees.

The plaintiffs who are the representatives-in-interest
of Ram Din Singh and Hewanchal Singh instituted a
suit for redemption of Patti Jawahir Singh against the
defendants in August, 1921. The question in that suit
was how much usufruct was enjoyed by the mortgagees.
The plaintiffs contended that the usufruct enjoyed was
much more than the amount due under the mortgage,
and that a considerable amount was to be paid back to
them by the defendants at the time of redemption. In
the course of the determination of the usufruct, a ques-
tion arose as to whether the usufruct of the three trees
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in suit mentioned above was also to be accounted for
by the defendants as mortgagees. The defendants
contended that the three trees mentioned above did not
form part of Patti Jawahir Singh, that they formed part
of Patti Lalta Singh which was owned and possessed
by them, and that the trces were held by them es
vendeees and not as mortgagees. The plaintiffs’ con-
tention on the other hand was that the trees in dispute
formed part of their patti (i.e. Patti Jawahir Singh) in this
way, that though they stood on the land of Patti Lalta
Singh according to the partition papers, still by virtue
of clause g of the partition proceedings, they were
allotted to Jawahir Singh as the owner of the trees
alone. The defendants replied that the trees were not
covered by the provisions of clause g of the partition
proceedings, but they fell under clause 6 of the parti-
tion proceedings and thus formed part of Patti Lalta
Singh. No definite issue was struck on that point,
but the parties made it clear by their pleadings that
that point was to be decided by the court. They thus
invited the court to decide the point and it was even-
tually decided.  The learned Munsif held that the
trees in dispute belonged to the mortgaged patti (i.e.
Patti Jawahir Singh) and the defendants must vender
accounts for their profits to the plaintiffs. The defend-
ants filed their appeal challenging the finding of the
learned Munsif on that point. The learned Subordi-
nate Judge who heard the appeal disagreed with the
finding of the learned Munsif on that point.  He held
that the trees had not been mortgaged to the defendants
and did not form part of the mortgaged patti (i.e. Patti
Jawahir Singh) but they formed part of Patti ILalta
Singh and belonged to the defendants as owners of that
patti (i.e. Patti Lalta Singh), and that the income from
those trees could not be taken into consideration at the
time of accounting between the parties. The plaintilfs
appealed to this Court challenging the findings of the
learned Subordinate Judge on that point; but their
appeal was dismissed on the 22nd of November, 1¢26.
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The following observations were made in the judgment 1983

of this Court on the point under consideratior:

“The trees in dispute mentioned above (Belha,
Tuhru and Koeliya) admittedly stand on the land
which is included in a certain patti not com-
prised in the mortgage.  The learned Subordi-
nate Judge has found on evidence that the land on
which the said trees stand is included in a path
which belongs to the defendants and that the
trees in dispute also belong to the defendants.
These findings being findings of fact based upon
admissible evidence must be accepted in second
appeal.”

The plaintiffs brought the present suit in 1931 alleg-
ing that they were owners of the trees in dispute, that
the defendants had no zight to or interest in the said
trecs, and that the possession of the trees had been
delivered to the defendants’ predecessors under mis
apprehension.  The clain was resisted by the defend-
ants and they set up the plea of res judiceta also in
defence. The plea of res judicata raised by the defend-
ants was accepted by the lower courts and the result
was that the plaintiffs’ claim was rejected on that
ground. The plaintiffs came to this Court in second
appeal in December, 1952. This is the history of the
litigation relating to the three trees in dispute.

I have examined the record and heard the learned
counsel on both sides at some length.

In my opinion the plaintiffs’ suit is barred by the
rule of res judicata. '

1 have carefully examined the pleadings in the
former suit. So far as I see, the parties had, by therr
pleadings, invited the court to decide the question of
title to the three trees mentioned above.  They had
insisted on the point being tried. It was tried and was
finally decided against the plaintiffs. The plaintiffs
cannot now turn round and say that the point was not
a necessary or proper one to be tried in the former
suit and that it is open to them to say so in the present
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suit.  In my opinion the question was divectly and
substantially in issue between the parties in the former
suit, and they themselves had treated it as such and
fought it out to the end. The final decision of the
court of appeal upon the matter in dispute must be res
judicata between the parties. I think that the observa-
tions made by their Lordships of the Privy Council 1r.
the following cases help the contention of the defend-
ants  learned  counsel on the point under considera-
tion: Alidnapur  Zamindary Co., Litd. v. Narcsh
Navavare Roy (1) and  Krushna  Chendra Gajabet:
Narayana Deo v. Challe Ramanna (2).

In Midnapur Zamindary Co., Ltd. v. Naresh Narayan
Roy (1) a suit for “khas” possession ot land was
resisted on the ground that as defendants had jotedar:
rights in the land the plaintiff was in any event not
entitled to recover “‘khas” possession. The plaintifl
maintained, and the first court held that a decision on
the question of the jotedari right set up was unneces-
sary. The defendants, however, insisted that a deci-
sion on that question was necessary and urged that
point in their appeal from the decree for possession
passed by the first court. The appellate court went
into the point, held against the defendants thereon and
affirmed the decree below. The decree drawn up on
appeal did not, however, expressly refer to the jotedari
right. It was held that whether or not the decisior
of the point was necessary, the defendants having
insisted upon the decision of that point by the appel-
late court and that court having decided the same
against the defendants, the issue as to the jotedari right
was res judicala against the defendants.  The decree,
though it did not expressly refer to the jotedari right,
must be deemed to have given effect to the finding in
the judgment.

In Kvishna Chendra Gajapati Narayana Deo v
Challa Ramanna (2) it was held that where a point is

()(r024) L.R., 51 LA, 299 (209~  (2) (1932) A.LR., P.C., 5o.
308); 23 AL.T.R., #6 (82—8) ' 7



VOL. IX] LUCKNOW SERIES 503

not properly raised by the plamnt, but both parties have 1933
without protest chosen to join issuc upon that point, Mussyarar
the decision on the point would operate as res judicata 9
between the parties. Brostat

It may be that on general grounds the question of the
title of a mortgagor to the mortgaged property cannot
arise in a mortgage suit, but it does not necessarily
[ollow that no question of title to any property can ever
arise in a suit of that nature. Much depends upon the
pleadings in the suit.

The plaintiffs’ learned counsel has referred to my
decision in Ram Udit v. Ram Samujh (1).  That case
differs materially from the present case in its facts
and does not help the plaintiffs in the present case.

I should like to note also that this appeal has been
filed by Musammat Moola alone. The plaintiffs Nos.
2 and g have sold Patti Jawahir Singh to her. It is
clear that her only title to the trees in dispute arose out
of the sale of Patti Jawahir Singh. She cannot succeed
unless and until she establishes that the trees in dispute
lie in the said patti. It has been finally decided between
the parties that the trees do not lie in that patti. It
must be held, therefore, that her claim is barred by res

Raze, J-

judicata.
I would, therefore, dismiss the appeal with costs.
By the Court (Hasan, C. J. and Nanavurry, J.):— 1933

. o ’ . November, 20
As the decision of the majority of the Judges is in ——

favour of the dismissal of the appeal, the appeal is
hereby dismissed with costs.

Appeal dismissed.

(1) (ro031) LL.R., 7 Luck., 78 (F.B.).



