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Before Sir Sved JVazir Hasan, K night, C hie f  Judge and  

Mr. Justice E. M. Nanavutty

1933 S U R A I Y A  B E G A M ',  M u s a m m a t  ( O p p o s i t e  p a r t y - a p p e l l a n t )  

November,21 TRILOKI NATH ( A p p l i c a n t - r e s p o n d e n t ) *

Civil  Procedure Code (Act V of igoS), O rder X Xl^ rule s(i)— 
Lirnitation A ct (IX of igoS), Article 182, clause (5)—Certi­

fication by decree-holder of paymejit of money, whether a 

step in aid of execution— Obtaining of certificate of search 

or obtaining copy of settlement khewat or getting back 

documents filed in previous execution of decree case, when  

steps in aid of execution.

Held, that mere certification under Order XXI, rule 2(1) of 
the Code of Civil Procedure by tlie decree-holder ol: a payment 
of money under the decree is not an application to take some 
step in aid of execution of a decree within the meaning of 
sub-clause (5) of Article 182, Limitation Act, nor is the obtain­
ing of certificate of search or copy of settlement khewat or the 
getting back of certain documents filed in a previous execution 
of the decree case, unless there is oral evidence to connect 
these various acts of the decree-holder so as to make them 
appear to the Court executing the decree as being steps in 
aid of the execution of the decree. Prakash Singh v. T h e  

Allahabad B ank, L im ited (1), and Ram Bharose v. R am m an  

Lai {2), followed.
Mr, Rad ha Krishna, for the appellant.
Mr. B. K. Dhaon, for the respondent.
H a s a n , C.J. and N a n a v u t t y , J. ; — T his is an exe­

cution of decree appeal against an order passed by the 
Additional Subordinate Judge of Lucknow, dated the 
17th of August, 1935, reversing the order dated the 7th 
of November, 1931, passed by Mr. Munir-ud-din 

Ahmad Kirmani, Munsif, Haveli, Lucknow.
The facts which have given rise to this appeal are 

briefly as follow s:

T he decree sought to be executed was passed on the 
15th of May, 1957. T h e first application for execution

‘‘"Execution of Decree Appeal No. 62 of 1932, against the order of Babu 
Giiiab Chand Srimal, Additional Subordinate Judge of Lucknow, dated the 
17th of August, 1932, reversing the order of Mr. Munir-ud-din Ahmad 
Kirmani, Afunsif, Haveli, Lucknow, dated the 7th of November, 1931.

(i) (1929) LL.H., 3 Luck., 6S4. (2̂  (19̂ 2) LL.R.. 7 Luck., koo



of the decree was made on the sSdi o£ January, 1928. i9S3'
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It Avas consigned to the recorcl'i'oom on tRe iStli of scmiiTA 
April, 1928, oil payment of Rs. 450 by the judgment- 
debtor towards part satisfaction of the decree. T h e  
present appHcation for execution, out of which this Naee 
appeal arises, Avas filed on the 28th of April, 1931, and 

it is conceded by the Counsel for the decree-bolder Hasan, o.j, 
this application is not within time but for the certifica- j
tion of a payment of Rs.50, alleged to have been made 
by the judg-ment-debtor on the 14th of April, 1951.
T he learned M unsif held that the certification of pay­
ment of Rs.50 by the decree-holder on the i6tli of April,
1931, gave a fresh start for limitation to run within the 
meaning of Article 182 of the Indian Limitation Act, 
and that, therefore, the present application for execu­
tion vv'as within time. In appeal the learned Additional 
Subordinate Judge of Lucknow held, on the authority 
of the ruling of their Lordships of the Privy Council 
reported in Prakash Singh v. T h e Allahabad Bank, Ltd.,

(1), that the certificate of the decree-holder under Order 

XX I, rule sfi)  of the Code of C ivil Procedure was not 

an “application” within the meaning of Article 181 of 

the Indian Limitation Act and therefore could not 

possibly be said to be within the meaning of Article 

182(5) of the said Act, and that there being really no  ̂

application made in fact the question as to whether the 

decree-holder’s certificate was a step in aid of execution 

did not arise. He also referred to the Full Bench ruling 

of this Court reported in Ram- Bharose v. Ranmian Lai

(2), in which it was laid dowm that mere certification 

iinder Order X X I, rule 5(1) of the Code of C ivil Proce­

dure by the decree-holder of a payment of money under 

the decree w s  not an application to take some step in 

aid of executiori of a decree within the m eaning of sub- 

clause (5) of Article 185 of the Indian Limitation Act 
(IX of 1908), and that to make clause (5) of Article 185 

of the Indian Limitation A ct (IX  of 1908  ̂ as amended

(1) (1930) X.L.R., 3 ttick.,; (3) (1932) I.L.R ., 7 Luck., 590.

"'■.■,-..■■.'■'24: OH
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1S33 by Act IX  of 1927, applicable the necessary conditions 
StfBAiTA which must be satisfied were;

iStsaS m  (1) the application must be in accordance

TEttiia with law,
Na-eb (9) that it must be made to the proper Court,

and
Hasan, G.J. (fy) that there must be a final order passed on

application.
It W3.S further stated in the Full Bench ruling referred 

to above that it ivas not possible to lay doivii any rule of
thumb ivhicli might constitute a criterion in all cases for
determining whether a particular proceeding was or 
was not a step in aid of execution of a decree, and that 
the c|uestion would depend upon the circumstances of 
each case, and that the facts of a particular case showing 
that the proceedings in question had the effect of faci­
litating or advancing the execution to any extent or of 
removing some obstacle from the way of execution of a 
decree might well be regarded as a step in aid of execu­
tion of that decree, and that the mere recording of pay­
ment by the Court under Order X X I, rule 5(1) of the 
Code of Civil Procedure could not be regarded as a 
final order within the meaning of Article 182(5) of the 
Indian Limitation Act. It is therefore clear, in vieŵ  of 
the Full Bench ruling of this Court, that the decision of 
the learned Munsif of Haveli, Lucknow, was incorrect 
and that the view taken by the learned Additional Subor­
dinate Judge was right.

T he learned Counsel for the appellant has asked us 
in paragraph 7 of his memorandum of appeal to re­
consider the expression of opinion as regards the cir­
cumstances in which steps in aid of execution might save 
limitation recorded in the Full Bench decision referi'ed 
to above. W e see no reasons whatsoever for reconsider­

ing the considered opinions expressed in that case.
T he learned Counsel for the appellant has also asked 

us to take into consideration the following acts and pro­
ceedings on the part of the decree-holder which in his 
opinion save limitation. It is pointed out in the first
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place that in February, 1931, the decree-bolder obtained
a certificate o£ search of certain documents from the 
office of the Sub-Registrar. T h e  obtaining of this 
certificate of search cannot by any stretch of language be 
called a step in aid of execution. Similarly the fact that 
the decree-holder, Musanimat Suraiya Begam, obtained 
a copy of the settlement kheiuat of the first regular settle- jjasan,G.j 
ment relating to village Pahiya-Azampur cannot be j
deemed to be a step in aid of execution of her decree.
Again the fact that the decree-holder got back certain 
documents filed by her in the previous execution of 
decree case (No. 142 of 1928) can also not be looked 
upon as a step in aid of execution of her decree. There 
is no oral evidence on the record to connect these 
various acts of the decree-holder so as to make them 
appear to the Court executing the decree as being step 
in aid of execution of the decree.

The order of the learned Additional Subordinate 
Judge is very full and convincing and we need not re­
peat the arguments which have been fully set forth in 
his order under appeal. There is no force in this 
appeal and we accordingly dismiss it with costs.

Appeal dismissed.
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Before Sir Syed Wazh' Hasan, Knight,  C h ie f  Judges Mr. Justice

Muham77ind Raza and Mr. Justice J. J. W. Allsoj?

M l ' S A M M A T  M O O L A  ( P l . v n t i f f  appei ia n c )  v .  B I T H A L  1933 
■rv * o ' N o v e m b e r ,  20
D A S  AND ANOTHER, DEFENDANTS AND TWO OTHERS^ PLAINTIFFS ' .

(RESPONnF.NTS)*

Res judica.tB.~Mcjrtgage—-R ed em p tion  suit— Issue w hether  

certain trees were i7'ickided in mortgaged property— Same issue 

raised again between the parties in a subsequent suit— Decision  
in the previous suit^ whether operates as res judicata.
Per F u l l  B ench  (H a sa n , G.]:, d issenting.— O n  general grounds 

the title of the mortgagor to the mortgaged propertY cannot arise

*Second Civil Appeal No. 313 of 1953, against the decree of M. Humayim 
Mirza, Subordinate Judge of Maliiiabad at Lucknow, dated the 3rd uf 
November, 1933, upholding the decree of M, Munir Uddin Ahmad 
Kermani, Munsif Havali, Lucknow, dated the 1st of September, 1^31.
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