
decree, nor the Court adjudicated upon it. T h e  right 

was left open to be adjudicated upon when occasion sheieh 
arose in the future for such an adjudication.

W e accordingly dismiss this appeal with costs.

Appeal dismissed.
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B efo re  M r. Ju stice Bisheshw ar N a th  Srivastava 

and M r. Justice J. J. W . AU sop

-ABDUL R A H M A N  (P la in t i f f - a p p l i c a n t )  v . BA N K E BEH ARI
T A T  /TN October, 16
L A L  AND ANOTHER ( D e FENDANTS-OPPOSITE PARTY)^ — — ______

C iv il P rocedure C ode (A ct V of igo8), section  14S— Pre-em ption  

decree— C ou rt’s pow er to exten d  the tim e fixed  in a pre­

em ption  decree.

Where the plaintiff fails to deposit the money within the time 

prescribed in the decree in a pre-emption suit the Court has no 

jurisdiction to extend the period fixed for payment in the pre­

emption decree. Unless empowered by some specific provision 

of law to do so, the Court cannot under section 148 of the Code 

of Civil Procedure enlarge the time fixed by a decree. A b u  

M uha m m a d M ia n  v. M u k u t Pertap N arain  (1), and Behari 

Pandey  v. R am anand Pandey  (2), dissented from. R , M . P.

R . M . M . Suhram aniam  C hettiar  v. K . S. Subbiah Ayyar (3), 

and B a lg ob in d  v. Sheo K um ar  (4), distinguished. N a ik  Rara 

V. Bhagwan C hand  (5), and Sajjadi Begam  v. D ilaw ar H usain  

(6), referred to. Suranjan Singh  v. R a m  B ahai L a i {>]), Dharama- 

raja Ayyar  v. K . G . Srinivasa M uda lia r  (8), H asibunnissa  v. 

M a hm uddun n isa  (9), K a n iz K ubra  v. B an d c H u sa in  {10),

Janga Singh  v. L a ch h m i N arain  (11), and l ia h i Ilaza K han v- 

T a ib a  Begam  (12), relied on.

Mr. Z a h u r  A h m a d ^  fo r the applicant.

M r. JS. A’ . D/z îon  ̂ for the opposite party.

Sr iv a s t a v a  and A l l s o P; J J .:— T h is  is an applica­

tion  for revision of an order, dated the 19th of August,

^Section 115, Application No, 119 of ^933/against the oxdex ot S. Khutshed 
Husain, Subordinate Judge of Unao, cijtled tlie 19th of August, 1932.

(1) (1916) I 92- (2) (1933) a i l ,  15^  ̂ ^
(3) (1933) Mad., 563. (4̂  ( 9̂24) I.L.R., 46 All., S61.
(5) (1917X 15 A.L.J., g n . (6) (X918) I.L.E.., 40 All., 579.
(7) (1913) I.L.R., 35 All., 58̂? (8; (1915) 39 Mad., 87G.

(e) (1914) 17 O.C., (10) (1914) 2 O.L.J., 162.
<n) (1930) 7 O.L.J., 378. , (u>) (1921) 9 O.L.J., 53.



^932? passed by the learned Subordinate Judge of Unao.
A b du l  T h e facts of the case are that on the 16th of March,

R a h m a k  , ■ I 1 1 1
2;. 1932, tlie court passed a decree based on a compromise

Be^mLai, arrived at between the parties in a pre-emption case 
decreeing the claim on the plaintiffs depositing the pre­
emption money in court within four months. T h e  

and AUaop, plaintiffs failed to deposit the money within the pres- 
cribed time and applied for one m onth’s extension.

T h e learned Subordinate Judge relying on the 

decision of the late Court of the Judicial Commissioner 

of Oudh in H a s ib i ir in is s a  v. Mahmudunmssa (:i) and on 

a ruling given by one of us sitting as a single ju d g e  in 
this Court in Raj Bahadur v. Musammat BisJiunatha (2) 

held that the Court had no jurisdiction to extend the 

period fixed for payment in a pre-emption decree: He

accordingly rejected the application.

It is contended before us that the decisions relied upon 

by the learned Subordinate Judge do not lay down the 

correct law and that the court had jurisdiction to extend 

the time for payment fixed by the pre-emption decree 

under section 148 of the Code of C ivil Procedure. W e 
are of opinion that the contention is not well founded. 
Section 148 allows the court discretion for enlargement 

of time in cases ‘ where any period is fixed or granted 
by the court for the doing of any act prescribed or 

allowed by”  the Code of C ivil Procedure. It is clear 

from the terms of the section that it applies only where 

time is fixed for the doing of any act prescribed or 

allowed by the Code of C ivil Procedure. T h e  words 

italicized by us seem to be quite inappropriate where 

the time is prescribed or allowed for the doing of an act 

by a decree passed in a suit. After a decree has once 

been passed, the court becomes functus officio and is 

not competent to alter its terras except on an application 
for review or in the case of clerical or arithm etical 

mistakes, by means of an order under section 153 of the 
Code of Civil Procediu'e It is also, we think, w orthy
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of note tlia'c in certain cases for instance in the case of
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decrees for foreclosure sale or redemption (Order abdul

X X X IV . rules 4 and 7), the Legislature expressly

empowers the coin't, upon good cause being shown and biS I eiL l

upon such terms as it thinks fit, to extend time. No

such provision has been made in the case of decrees for’
1 1 - 1  -1 • Snvastam

pre-emption ni O rder X X , rule 14, which makes provi- and Ailsop,

sion for decrees in pre-emption suits. W e have, there- 

fore, no hesitation in holding that unless empowered 

by some specific provision of law to do so, the court 

cannot under section 148 of the Code of C ivil Pro­

cedure enlarge the time fixed by a decree.
T h e learned Counsel for the applicants has relied on 

the decisions in A h u  Muhammad Mian v. M ukut Pertap 
Narain (1), Naik Ram  v. Bhagwan Chand (2), B algo bind 
V. Sheo Kumar (3), Behari Pandey v. Ramanand Pandey

(4) and R. M . P. R . M. M. Suhramaniam Chettiar v.
K . S. Subbiah Ayyar (5) in support of his contention.

In Ahu Miiha^nniad Mian v. M ukut Pertap Narain

(1), a Bench of-the Patna High Court held that a court 
passing a decree for pre-emption under O rder X X , rule 

14 of the Code of C iv il Procedure has power under 

section 148 of the Code to extend the time fixed in the 

decree for the deposit of the purchase money. T h e 
learned Judges do not give any reason for their opinion.
T h ey seem to have assumed that section 148 covers a 

case of this nature. W e must respectfully dissent from 

this decision.
Naik Ram  v. Bhagwan Chand was the case of a 

decree for possession. It was decided by a single Judge 

of the Allahabad H igh Court but it has subsequently 
been overruled in Sajjadi Begam v. Dilawar

Balgobind v, Sheo Kumar is a case with peculiar 

facts based on a mortgage. In that case by some mistake 

a decree for foreclosure had been di'awn up instead of 
a decree for sale; It was held that the court had power

(i) (.916) 1 93. (a) (1917) 15 511. : >
(3) (1934) 46 All., 864. (4V (i933) a i l ,  157.
(S) (1033) Mad., 563. (6) (1918) I.L .R ., 40 AIL, 570- V



JJ.

______ under section 151 of the Code of C ivil Procedure,
Abdtjl having set aside all the proceedings in the suit, to direct 

V.' a preliminary decree for sale to be drawn up. It was 

B b S ? la l  ^̂ so remarked that the court had power under section 
148 of the Code to extend the time for payment to six 

m o n t h R e fe r e n c e  to section 148 was hardly necessary
iSfivashiva . , . .
andAUsop, when Order X X X IV  of the Code of C iv il Procedure 

clearly allows a period to be fixed for payment at the 

time of the passing of the decree and the period being 
extended from time to time.

Behari Pandey v. Ramanand Pandey (i) is also a case 

of redemption of n usufructuary mortgage. It was 

remarked that it was open to the court of first instance 

to grant extension of time to the mortgagor undei; Order 
X X X IV , rule 8, proviso, or section 148 of the Code of 

Civil Procedure. W ith all respect, the m ention of 

section 14.& does not appear to be well considered.

T h e  case of R. M . P. R . M . M. Suhmmaniam Chettiar 

Y. K. S. Siibbiah Ayyar (2) is not one of a decree and is, 

therefore, not in point.

T h e view adopted by us is supported by the decisions 
of the Allahabad High Court in Suranjan Si7is;h v. Ram  

Bahai Lai (3) and Sajjadi Be gam v. Dikrwar Ilnsain  (4) 

and of the Madras High Court in Dharamaraja Ayyar v. 
K. G. Srinivasa Mudaliar (5). There is also a long 

course of decisions in Oudh to the same eO'ect— see 

Hasihunnissa v. Mahniudunnissa (6), Miisamniat Kaniz 
Kiibra v. Ban.de Plusain (7), Janga Singh v. Lachhm i 

Narain (8) and Ilahi Raza Khan v. Musammat: Taiha  
Begam (9).

W e are accordingly of opinion that the application 
has no substance and dismiss it with costs.

Appeal dismissed.

(ms) All., 157. (o) Mad.. r,C!?,
ih) i^m) 35 All., r,82 (.1) (iqi8) I.L .R ., 40 A ll., k'to

(F. B.). / V

<.o) (1915) .̂9 S76. (Cl) (1914) 17 O .C., 377.
<7) ( '9’4) - O.L.J., 163. (8) (1920) 7 O.L.J., "fj78.

(9) (M)s i) 9 O.L.J., 5.3-
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