
1890' principal, interest a8 abore determined, and costs, for tlie satisfaction o£
whicli tiie mortgaged properties (except lot 21) or suoli portion of them as 

M akwaei may necessarj to sell be' sold. The sale proceeds will tie appropriated 
«. in the first instance in satisfaction of tho principal sum of Es. 60,000 and of

the costs, and the surplus (it any) ia satisfaction of the interest. Eor any 
portion of the principal Eg. 60,000 which remains due after the sale of the 
mortgaged properties, there will bo a decree against Eajpati Koeri, as 
representative of hor deceased hiisband Jugal Pershad Singh, to he satisfied 
cut of any properties of the latter which haro eome into her possession. 
For any portion of tho interest which may remain due after the sale of 
the mortgaged properties, there will he a joint decree against Eajpati Koeri, 
as representative of hor deceased husband to he satisfied in the manner 
ahove stated, and against Janki Singh.

Tho plaintiff will got his costs in this Court and in the lower Court, and 
tho appeal of the defendant Mussiimat Eajpati Koeri is dismissed with 
coats.
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M/ore JK»*. Jusiice Nwris and Mr, Jtistioe 'Bevwley.

1892 GOPAL CHUNDBE CHATTEEJEE (Depindant No. 2)
V. QVNAUOm DASI (Piaintif]?).*

Civii JProoedtire Qode {Act X I V  of 1883), s. Notice of execution— 
Condition precedent—lExecntion of decree against legal represen- 
taiive.

The issuing of the notice required hy s. 248 of the Code of Oiril Pro­
cedure is a condition precedent to tho execntion of a decree against the 
legal representative of a deceased judgment-debtar.

T he  facts of this case wore that (jhanosliyam Nusker, the 
Luslband of tho plaintiff, held a tenure standing in the name of 
Muktaram Sen, and consisting of 8g bighas of land, at a rental 
of Es. 14 pex’ annum, under defendant No. 1' (Bibi Jaxao Koerl)~ 
and one Tarini Ohurn Bose'deceased, each of whom was entitled 
to an eight annas shaxe of the rent; that although no arrears 
of rent of the tenure were due, defendant ’No. 2, in collusion with, 
defendants Nos. 10 and 11, who were the agents of defendant 
No. 1, induced defendant No. 1 to bring a suit for rent against

* Appeal from appellate decree, No. 139S of 1891, against the decree of 
l^aboo Hemango Chundra Bose, Subordinate Judge of Hooghly, dated the 
29th of May Z891, affirming tho decree of Baboo Bhubon Mohon G-hosei 
Munsif of Howrah, dated tho 31st of March 1890.



fiHianesliyam; that a deoree alleged by tlie plaintiff to be fraudu- 1892 
lent and collusive -was obtained in tkat rent suit on 14th Joisto 
1294 (27tli May 1887), about -wMoh time Q-hanesliyam died; that 
as the teir and legal representative of Ghaneahyam, the plaintiffi 
■was in possession of the tenure up to 25th Bhadro 1295 (9th 
September 1888); that in execution of the decree, in which the _ 
plaintiff was not substituted as a party, about 17 bighas o£ land, 
including the land in suit, were attaohed and sold and purohased 
for Rs. 175 by defendant No, 2, on the 23rd April 1888; and 
that defendant No. 2 obtained khas possession on 9th September 
1888.

The plaintiff, who alleged that she first beeame aware of the 
collusive suit, deoree, and sale on 13th September 1888, prayed that 
the deoree be set aside as fraudulent, or declared ineflectual as 
against her; that the sale be set aside as fraudulent and illegal; 
and that her title to the lands in suit be declared and khas 
possession be given to her.

Defendants Nos. 1, 2, 10 and 11 put in appearance. They con­
tended that the plaint disclosed no cause of aotion, and that the suit 
was bad for misjoinder; and they denied collusion, and that the 
rent decree and the sale were fraudulent and illegal. Defendant 
No. 2 also contended that he was a hond fide purchaser for value.

The Munsif found that although the decree was passed against 
G-haneshyam and others, and Ganeshyam’s name should have been 
mentioned in the petition for exeoution under cL {b), s. 236, of the 
Civil Procedure Code, the name of Ms widow  ̂ the plaintiff, was 
introduced as a party; that no notice under s. 248 of the Civil 
Procedure Code was issued to enforce the deoree against the legal 
representative of Ghaneshyam, nor was any application made ta 
Bubstitute Gunamoni in the place of Ghane&yam, and that without, 
such notice the decree-holder caused the tennre of Ghaneshyam to. 
be attaohed and sold. He olso foimd that defendant No. 2 was not 
a purchaser for value. He came to the conclusion that
defendant No. 1  had obtained his deoree fraudulently, and that 
the subsequent proceedings up to the sale were also fraudulent, 
irregular, and illegal, and upon the authority of Bamessuree'
Dame y. Doorgaims GMterJi (1) were void.
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(1) I. L. E., S Calc., 103; - 7 0, L. 8&.



1R92 The Miinsif accordingly set aside fte  decree and sale, and made 
declaring the pkintifl’s right to the lands in suit and to 

Chuniibe possession.
Ckatteejee appeal, the Subordinate Judge upheld the findings of the 
G-^amgni MunsiJ;, but differed from him in finding that defendant No. 2 

was a bond fide purchaser for value. With regard to the question 
whether, heing a bond fide purchaser, his purchase should be set 
aside, although the decree in execution of -which the sale was held 
had heon set aside, the Suhordinate Judge referred to the follo-wing 
cases

Jan AM v. Jan Ali Ohowdhry (1), Tufazal Hossein Khan v. 
Baghumih Prasad (2), Bewa Maliton v. Earn Kkhen Singh (3), 
and Vasappa v. Dundui/a (4), and after pointing out that the real 
distinction in these oases was one affecting the jurisdiction of 
the Court to order the sale, he proceeded—

“ The poinfc to he determined, therefove, is wlietbGr the Court had ittrisdio- 
tion to O ld er the sale. It has already been noticed that the notice under 
s. 248 was not issued, and according to the decision, quoted by the 
Miinsif, and also the case of Imawiinnessa Bihi v. JAahat Husain (B), the 
effect of the omission is to invalidate tbe suhseqtient proceedings and to_ 
take away the power of the Court to order the sale. In this view of the 
case, I am bound to hold that the auction purchaser, although he had 
purchased 7jofi& fide, has acquired no title, and that the judgment o£ the 
JSIunsif is correct.”

The Subordinate Judge accordingly dismissed the .appeal.
Defendant No. 2 appealed to the High Oourfc.
Baboo Boido Naih Butt for the appellant.
Baboo Saroda Prosmno Boy for the respondent.
The Court (Noems and Bbveuley, JJ.) delivered the follow­

ing judgments:—

Noe,ris, J.—The q̂ uestion which we have to, decide in this case 
is whether the failure of the Court to issue notice to the representa,- 
tive of the deceased judgment-debtor is an irreguleffity only, or is

(1) 1 B. L. E. A. 0., 56; (8) I. L. E., U  Gala., 18 ; t . E.
10 W . B.., 164, IS, I. A., 106.

(2) 7 B. L. R., 186. (4) I. L. R., 2 Bom., 540.
(5) I. L. B., 3 All, m.

372 th e  INDIAN LAW EEPORTS. [VOL. XX.



snoli an illegality as vitiates a sale wHclt has taken place -witliout 1892
such notice having been serYed. W e  have heen referred by the (Joeal
learned pleader for the appellant to a considerable number of eases CHtrNDBa

, , vSATTERJSJS
dwelling upon tlie distmction betweea an irregularity and an v,
illegality. Indeed, I suppose I  may fairly say all the eases have 
been brought to our notice. I  confess that there appears to me to 
be an apparent contradiction between some of them. None of them 
is on all fours with this case: not one is entirely in point.

I  am of opinion that the issuing of the notioe required by 
s. 248 of the Code of Civil Procedure is a condition precedent 
to the execution of the deoree against the representatiTo of the 
deceased judgment-debtcr. I  agree with the judgment of the 
Subordinate Judge, and I  think this appeal must be dismissed with
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B e tee le y , J.— I  concur with my learned colleague in dismissing 
this appeal. Having regard to the provisions of s. 248, 249, 
and 250 of the Code of Oivil Procedure, it seems to me clear 
that until notice is issued on the legal representative of the 
judgment-debtor, the Court has no jurisdiction to issue its warrant 
for the execution of the deoree.

The appeal is therefore dismissed with costs.
c. D. p. Appeal dismissed.

PRIVY COUNCIL.

GEEENDEB CHTJNDEE GHOSE (Piaiotifi?) «, TROrLUOEHO p . o *  
NATH &HOSB a n d  o t h e s s  (DB raN D A iris). 1892

[On appeal from the High Court at Calcutta.] "lo J-11.
Deed, construction ■of— Conslniction of deeds releasing fuiure and cojitingent 

inUrests—Agreemetit excluding a possible qumtion between the parties 
as to the effect of words in a will, tender which they tooh iheir rights.

Three brothers, under their father’s will, were entitled, aaoh on attain­
ing fiiU age, to tlie testator’s residuary estate ia equal shares. When all 
had attained full age, two having been minors at the testator’s death, 
they effieotsd a separation of their interests derived from the will, and

* Present L o e d s  HoBHOtrsE, MiCNAOHTBif, and S h a n d , and S ie  E.
ConoH.


