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Principal, interest ag above determined, and costs, for the satisfaction of
which the mortgaged properties (except lot 21) or such portion of them gg

Marwarr it may be necessary fo sell be sold. The sale proceeds will be appropriated

.
Ragparr
Koxrr,

1892

July 26.

in the first instance in satisfaction of tho principal sum of Rs. 60,000 and of
the costs, and the surplus (if any) in satisfaction of the interest. For any
portion of the principal Re. 60,000 which remains due after the sale of the
mortgaged properties, there will be & decree against Rajpati Xoeri, gg
reprosentative of hor deccased husband Jugal Pershad Singh, to be satisfed
out of any properties of the latter which have come into her possession,
For any portion of the interest which may remain due after the sale of
the mortgaged properties, there will be a joint decree aguinst Rajpati Koer,
as vepresentative of hor deceased hushand to be satisfied in the manner
ahove staled, and against Janki Singl.

Tho plaintiff will get his costs in this Court and in the lower Court, and

the appeal of the defendant Mussumat Rajpati Koeri is dismissed with
costs.

Before Mo, Justice Norvis and My, Justice Baverley.

GOPAL CHUNDER CHATTERJED (DEFENDAI;‘T No. 2)
2, GUNAMONI DASI (PrarNzirs)*

Civid Procedure Oode (det XTIV of 1882), s. 248—Notice of emecution—
Condition precedent—Brecution of decres against legal represen-
talive. '

The issuing of the notice required by 5. 248 of the Code of Civil Pro.
eedure is a condition precedent to the excoution of a decree against the
legal representative of a deceased judgment-debtor.

Tar facts of this case were that Ghaneshyam Nusker, the
hushand of the plaintiff, held a tenure standing in the name of
Muktaram Sen, and congisting of 83 bighas of land, ab a rental
of Rs. 14 per annum, under defendant No. 1 (Bibi Jarao Koer)™
and one Tarini Churn Bose deceased, ench of whom was entitled
to an eight annas share of the rent; that although no arreers
of rent of the tenure were dus, defendant No. 2, in collusion with,
defendants Nos, 10 and 11, who were the agents of defendant
No. 1, induoed defendant No. 1 to bring & suit for rent against

* Appeal from appellate decree, No. 1395 of 1891, against the decree of
Baboo Hemango Chundra Bose, Subordinate Judge of Hooghly, dated the
29th of May 1891, affirming the decree of Baboo Bhubon Mohon Ghoses
Muusif of Howzah, dated the 31st of March 1890,
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Ghaneshyam; that a decree alleged by the plaintiff to be fraudu-
lent and collusive was obtained in that rent suit on 14th Joisto
1294 (27th May 1887), about which time Ghaneshyam died; that
as the heir and legal representative of Ghaneshyam, the plaintiff
was in possession of the tenure up to 25th Bhadro 1295 (9th

September 1888) ; that in execution of the decres, in which the .

plaintiff was not substituted os & party, about 17 bighas of land,
including the land in suit, were attached and sold snd purchesed
for Rs. 175 by defendant No. 2, on the 23rd April 1888; and
that defendant No. 2 obtained khas possession on 9th September
1888.

The plaintiff, who alleged that she first became aware of the
collugive suit, deores, and sale on 13th September 1888, prayed that
the decree be set aside es fraudulent, or declaved imeffectusl as
against her; that the sale be set aside as fraudulent and illegal;
and that her title to 'the lands in suit be declared and khes
possession be given to her. ‘

Defendants Nos. 1, 2, 10 and 11 put in appearance. They con-
tended that the plaint disclosed no cause of achion, and that the suit
was bad for misjoinder; and they denied collusion, and that the
rent decree and the sale were fraudulent and illegal. Defendant
No. 2 also contended that he was a bond fide puxchaser for value,

The Munsif found that although the decree was passed against
Ghaneshyaw. and others, and Ganeshyam’s name should have been
mentioned in the petition for execution under cl. (b), 8. 235, of the
Civil Procedure Code, the name of his widow, the plaintiff, was
introduced as & party; that no notice under s.248 of the Civil
Procedure Code was issued to enforce the decree against the legal
representative of Ghaneshyam, nor was any application made to
substitute Gunamoni in the place of Ghaneshyam, and that without,
such notice the decree-holder caused the tenure of Ghaneshyam to.
be attached and sold. He also found that defendant No. 2 was mnot
8 bond fide purchaser for value. THe came to the conclusion that
defendant No.d had obtained his decree fraudulently, and that
the subsequent proceedings up to the sale were also fraudulent,
irregular, and illegal, and upon the authority of Ramessuree
Dassee v. Doorgadass Chatterji (1) were void. s

1) I L. B, 6 Cale, 103;: 7 C, L. R,, 85.
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The Munsif accordingly set aside the deoree and sale, and mada
a decrce declering the plaintif’s right to the lands in suit and to
possession,

On appeal, the Subordinate Judge upheld the findings of the
Munsif, but differed from him in finding that defendant No, 2
was & bond fide purchager for value. With regard to the question
whether, being & boné fide purchaser, his purchase should be get
agide, although the decree in execution of which the sale was held
had beon set aside, the Subordinate Judge referred to the following
oRBes 1 —

Jan Al v. Jan Al Chowdhry (1), Tuffazal Hossein Ehan v.
Raghunatl, Prasad (2), Rewa Malton v. Ram IKishen Singh (3),
and Vasappa v. Dunduya (4), and after pointing out that the real
distinetion in these cases was one affecting the jurisdiction of
the Court to order the sale, he proceeded —

% The point to be determined, therefore, is whethor the Court had jurisdic.
tion to order the sale. It has alrendy been noticed that the notice wunder
5. 248 was pot issued, and according fo the decision quoted by the
Munsif, and also the case of Tmanunnessa Bibi v. Liakat Husain (5), the
effect of the omission is to invalidate the subsequent proceedings and to.
take awny the power of the Court to order the sale. In this view of the
case, I am bound to hold that the auction purchaser, although he had

purchased bond fide, has acquired no title, and that the judgment of the
Mounsif is eorrect.”

The Subordinate Judge accordingly dismissed the appeal.

Defendant No. 2 appealed to the High Court.

Baboo Boido Nath Dutt for the appellant.

Baboo Saroda Prosunno Roy for the respondent.

The Court (Norris and Brvernry, JJ.) delivered the follow-
ing judgments:—

Norris, J.—The question which we have to decide in this case
is whether the failure of the Court to issue notice to the representa-
tive of the decensed judgment-debtor is an irregularity only, oris

(1) 1B.I. R A. C, 685 (8) LT R., 14 Cale, 18; L. R.
10 W. R,, 154, 13, 1. A., 106,
(@) ¥ B. L. R., 186. () 1. L. R., 2 Bom., 640,

(5) 1. L. R., 8 AlL, 424,
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such an illegality as vitiates a sale which has taken place without 1892
such notice having been served. We have been referved by the — Gop.y
learned pleader for the appellant to a considerable number of cases CHUNDER

v ) c J
dwelling upon the distinction between an irvegularity and an HAT'ffR e
illegality. Indeed, I suppose I may fairly say all the cases have (TTAOM

been brought to our notice. I confess that there appears to me to
be an apparent contradiction hetween some of them. None of them
is on all fours with this case : not one is entively in point.

T am of opinion that the issuing of the moties required by
5. 248 of the Code of Civil Procedure is a condition precedent
to the execution of the decree against the representative of the
deceassed judgment-debtor, I agree with the judgment of the
Subordinate Judge, and I think this appeal must be dismissed with
costs.

Beverrry, J.—I concur with my learned colleague in dismissing
this appeal. Having regard to the provisions of s, 248, 249,
and 250 of the Code of Civil Procedure, it seems fo me clear
that until notice is issued on the legal representative of the
judgnient~debtor, the Court has no jurisdiction to issue its worrant
for the execution of the decree.

The appeal is therefore dismissed with costs.

c. D, B Appeal dismissed.

PRIVY COUNCIL.

GREENDER CHUNDER GHOSE (Prsixmrer) oo TROYLUOKHO p g

NATH GHOSE axp ormrss (Derewpanrs). 1892
Novemh
[On appeal from the High Court at Caleutta.] 1(?;”11)18.’.

Deed, construction of—Coustruction of deeds releasing future and contingent
intepests—dgreement excluding o possible question between the parties
as to the effect of words in a will, under whick ey took their rights.

Three brothers, under their father's will, were entitled, ezch on attain-
ing full age, to the testator's residuary estate in equal shares, When all
had attained full age, two having been minors at the testator’s death,
they effected a separation of their interests derived from the will, and

, * Present: Lozps HoBHOUSE, Macwaienrey, and Smanp, and Sz R,
Coucm,



