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iZar-i-diaharum— C ustom  to pay zar-i-chaharum to za7nindar on 

sale of a grove— M ortgage by con ditiotia l sale— M ortgagee be­

com ing ow ner u n d er a co?npro?nise— Foreclosure decree—  

ZamindaTj if en titled  to zar-i-chaharum 072 com prom ise decree 

for foreclosure.

Where the custom o£ a grove-holder’s liability to pay zar-i- 

chaharum  to the zamindar upon a sale of his gi’ove is established, 

such custom is not limited to private sales but extends also to a 

case where there has been a foreclosure as the result of a com­

promise between the parties to the mortgage on the basis of 

^vhich the mortgagee’s claim is decreed by the court against the 

mortgagor and he becomes the owner. Sanai Prasad  v. B alak  

Ram. (1), U tri Dim v. M u n shi Prag N arain  (2), and H ira  Ram.

V. D eo N arain  (3), referred to and relied on.

Mr. R i id r a  Datt S in h a ,  for the appellant.

Mr. H y d e r  H u s a i n ,  for the respondents.

R a z a , J . ; — T his is an appeal from a decree of the 

learned Subordinate Judge of Sitapur, dated the 17th 

of March, 1933, setting aside a decree of the learned 

MunsiE of Sitapur, dated the 18th of November, 19^]!.

l l i e  facts of the case are suffi-ciently set out in the 

■judgment of the learned Subordinate Judge, and it is 

not necessary to repeat them in detail, in disposing o f 

this second appeal.

T h e dispute in this case relates to zar4 -chahariim.
T h e plaintiffs-respondents, Krishna D utt and Bhairon 

Dutt, are zamindars of village Bhirya in the district of 
Sitapur. Kandhai, defendant No. was in possession 

of two groves in Bhirya as a grovediolder and “ ryot,’ ’
He mortgaged these groves to Raghunandaii, defendant

*Second Civil Appeal No. 93 of 193s, against the decree of Babii Gouri 
Shankar Varnia, Subordinate judge of Sitapur, dated vhe 17th of March,
K)32, reversing the decree of Babu Gopal Chandra Sinlia, Munsif of Sitapur,, 
dated the 18th of November, 1931.

(1) (1913) 1 O.L.J., 78. (1907) ri O.C., 64-
 ̂ (5) (1867) N.-W.P., H.C., Full Eendi Rulings, S3.



No. 1 (appellant), some years ago. It was a mortgage 
Raghu- by conditional sale. Raaiiunandan sued to enforce his 

u. moTtgag'e and then he and kancihai came to terms anci
filed a compromise on the a4-tli of January,, 1930. T h e 

claim was decreed in terms of the compromise. Raghu- 

nandan got possession of the groves imder the compro­

mise on the 5th of April, 1931- He thus became the 

owner of the property and got possession thereof as 

such under the terms of tlie compromise mentioned 

above.

The p l a i n t i f f s  brought the present suit on tlie 2 7  th 
o f  July, 103]. alleging that: they were entitled t o  recover 
R S .8 7 - S - 0  as xar-i-chaharmji o u t  of the s u m  of R s . 3 5 0  

in lieu of which the defendant No. 1 (Raghunandan) 

had become the owner of the property un(k‘r the 
compromise decree for foreclosure, mentioned above, 

T he claim was resisted by Raghunandan (defendant 
No. 1). He denied the alleged custom and pleaded that 

it had no application to the present case

T he learned Munsif dismissed the suit on the ground 

that the alleged custom had no application to the present 

case. He was of opinion that the entry in the fard-i- 

rnvaj-baghat (exhibit 1), filed on behalf of the j)lainti£s, 

does not afford any evidence of a custom entitling 

the zamiiidars to claim zar-i-chaJiarum on the foreclosure 

of a riyaya’s grove. He held that the custom of a grove- 

holder’s liability to pay zar-i-chaharum upon a sale of 

his grove must be taken to be established; but the custom 

of kaq-i-cJiahafUfTi is limited to the case of private sales 

only and does not extend to a case a foreclosure through 

court. The custom recorded in exhibit 1 is in the 
following terms:

“Whenever any one sells or cuts down his grove/ 

then in the case of its sale or cutting down, one- 

fourth of the price or one-fourth of the wood, as 

the case may be, shall be taken from him by the 

-zamindars in exercise of zamindari rights.’*
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T h e learned Subordinate Judge agreed xvitli the 

finding of the learned M unsif that exhibit i is sufficient Raghu- 
evidence of the alleged custom; but he disagreed with 

the finding of the learned M unsif that the custom does 

not extend to the passing of a title under a foreclosure. 

decree, even, if such a decree is based on a compromise.

He held that ‘ the mortgagee’s entering into possession 

of the groves in pursuance of the compromise is nothing 

better than a private purchase of the groves” and that 

it makes no difference “ if instead of taking a registered 
sale deed, the same result is brought about by a compro­

mise filed in a suit on the mortgage.” He, therefore, 
allowed the plaintiffs’ appeal and decreed their claim 

with costs against both the defendants.

Raghunandan (defendant No. i) alone has come to 
this Court in second appeal.

In my opinion there is no substance in this appeal.
T here is no doubt that the fard-i-rhvaj-baghat (exhibit 

i) is binding upon the parties to the mortgage (i.e. 
defendants Nos. i and si). I agree with the lower courts 
on that point. T h e  case of Sanai Prasad v. Balak Ram 

(i) supports the view taken by the lower courts on that 

point. T h e  custom of haq-i-chaharum is thus suffici­

ently established. T h e  only question to be decided is 

whether such custom is limited to private sales and does 

not extend to a case where there has been a foreclosure 

as the result of a compromise between the parties to the 

mortgage on the basis of which the mortgagee’s claim is 

decreed by the court against the mortgagor.

In my opinion this question has been rightly decided 

b y  the learned Subordinate Judge in favour of the plain­

tiffs (zamindars).

I have heard the learned Counsel for the part and 

have examined carefully the cases that have been laid 

before me. I do not think it necessary to refer to more 

than two of these cases. I may refer to the case of Utri

(i) (1913) 1 O.L.J., 78.
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D in V . M unshi Prag Narain (i). T h is was a suit by the' 

owner of a village for the recovery of haq-i-chaJiarum 

on a sale of trees in the village. T h e  owners of the 

trees mortgaged them by way of a conditional sale to the 

appellant who subsequently obtained a decree for fore­

closure. T h e  mortgagors failed to redeem the mort­

gage and an order absolute for foreclosure was passed 

in due course. T h e  wajib-id-arz of the village which 

was Iield to be binding upon the parties to the m ort­
gage, provided for the payment of haq-i-chaharum (one- 

fourth of the purchase money) to the landlord on a sale 

of trees being made by persons in the position of tliC' 

mortgagors. T h e learned Judicial Commissioners made 

the following observation in their judgm ent in that 

su it:

“It cannot be doubted that when a conditional 

sale has ripened into an absolute sale there has 

been a sale within the meaning of the wajib-ul~arz/’ 

I may also refer to the case of Hira Ram  v. Deo Narain

(5). This case also was a case of conditional sale which 

had become absolute. It was decided 1.)y a F ull Bench 

of the High Court. T h e  following oijservations were 

made by the Hon’ble Judges in their judgm ent in that 

case:

‘'One question contested in tlie courts below was.,, 

whether the zamindars’ right according to the- 

custom extended to such an alienation as that; made 
to Heera Ram. It iias been found to do so, and 

we ha'i.-e before us in special appeal nothing to 

affect this findnig. It must, therefore, be taken 

that the zamindars’ one-fourth on the sale of pro­

perty of this description is payable not only upon 

ordinary sales, but also upon conditional sales,, 

which have subsequently become .by foreclosure’ 
absolute.”

(1) (1907) n  O.C., 64. (;;) (18G7) N.~W.P. IL C .. Full Bench 
Rulings, 63,



In my opinion no case has been made out to disturb 
the judgm ent o£ the learned Subordinate Judge. Noth- Raghit- 

ing has been urged which weakens the force of the 

judgment or inclines me to sustain this appeal. Hence 

1 dismiss the appeal with costs.

Appeal dismissed."
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B efore Sir Syed W azir H asan, K n ig h t, C h ie f  Judge a?id 

M r. Ju stice  M uham m ad Raza

SHEIKH M O H A M M A D  A B D U L A H A D  (D e fen d a n t-a p p e l-  1 9 3 3  

l a n t )  V. PANDIT ARJUN NATH, P l a i n t i f f  and o t h e r s ,  - -

DEFENDANTS (RESPONDENTS.)*

C iv il P rocedure C ode {A ct V of 1908), O rder X X X I V , rule  6—

M ortgage su it— D ecree based on an am icable settlem ent—

P lain tiff's right to obta in  relief on sale-proceeds p roving in­

sufficient not adjudica ted  u p on— P la in tiff, w hether can be 

decreed relief un der O rder X X X I V ,  ru le  6, in such a case.

The fact that the decree in a mortgage suit is based on an 

amicable settlement and the sale is held thereunder does not 

necessarily take the case out of the purview of rule 6 of Order 

X X X IV  of the Code of Civil Procechire. Where neither the 

parties amicably settle one way or, the other as to the plaintiff’s 

right to obtain a decree under Order X X X IV , rule 6, Civil Pro­

cedure Code, nor the Court adjudicates upon it, the right is left 

open to be adjudicated upon when occasion arises in the future 

for such an adjudication. Sri R am  v. Suraj B a li  (1), Jeuna  

B a k u  V. Parm eshw ar Narayan M ahtha (2), a.nd R am  N ath  v .

N ageshur Singh  (3), referred to and relied on.

Mr. J-Iy d er Husaiii, for the appellant.

Mr. Radha Krishna Srivastaua, for the respondents.

H a .̂ an  ̂ C. J. and R aza  ̂ J. :— T h is appeal arises out 

of an application made by Pandit A rjun Nath respond­
ent No. 1 for obtaining a decree under Order X X X IV ,

^Second Civil Appeal No. 81 of igg?, against the decree of Rai Bahadur 
Thalcur Rachhpal Singh, District Judgs of Hardoi, dated the 18th of
December, 1931, confirming the decree of Pandit Eisbivnath Hukka,
Additional Subordinate Judge of Hardoi, dated the 8th of August, iggi.

(i) (1926) A.T,R., Oudh, 27. {2) (1918) L.R., 46 LA., 394.
(«) (1930) i.L.R., 6 Luclc., 13 .̂


