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R aja i t s  O r i g i n a l  n u m b e r  i n  t h e  r e g i s t e r  o f  c i v i l  s u i t s  a n d  t h a t

* Si*sGĤ  ̂ t h e  sa id , c o u r t  s h a l l  p i 'o c e e d  t o  d e t e r m i n e  i t  a c c o r d i n g

.iCHHMw l a w .  T h e  a p p e l l a n t ’s c o s t s  o£  t h i s  a p p e a l  s h a l l  b e  

sii'fcjH b o r n e  b y  t h e  r e s p o n d e n t s  i n  a l l  e v e n t s .  T h e  l i a b i l i t y

f o r  o t h e r  c o s t s  h i t h e r t o  i n c u r r e d  o r  h e r e a f t e r  t o  b e  

i n c u r r e d  s h a l l  b e  d e t e r m i n e d  b y  t h e  l o w e r  c o u r t .

A p p e a l  a l l x r w e d .

R E V IS IO N A L  C IV IL

Befori: M r. Justice MiiJiarnmad Raza and M r. Justice  

H . G . Sm ith

1933 S H E I K H  A L a \  B A K H S H  ( A p p l i c a n i )  va T H A K U R  D U R G A  

September, 21 B A K H S H  S I N G H  (0PP0SITE-1>ARTV)'':=

'Civil Procedure Code (Act V of 1908), Sections  151 and  155., 

and Order  20, rule  7— Preliminary decree in mortgage .suJt 

— Decree laying doiun that if .mlc-proceeds insufficient p lain

tiff luill be entitled, to personal decree— D efen d a n t  not  

challenging it in appeal— Afjp lication for  a m en d m en t of  

decree about clause for personal decree— Gorrectionf if can 

be allowed— Evidence A ct  (I of 187a), Section i i4.~Presump~  

tion about correctness of  court proceedings.

T h e re  is no rig h t in  any party under section 15^ oi; d ie  C od e 

of C ivil P rocedure to have a clerical oi* aritlin ie tica l 

m istake corrected. T h e  m atter is left to the d iscretion  o!' the 

cou rt and the discretion lias to be exercised in v iew  o f the 

peculiar facts o f each case.

W here, therefore, in  a suit for sale 011 a m ortgage a p re li

m inary decree is prep ared  in the form  presented  b y  A p p e n d ix  

D , Form  no. 4, C od e ol' C iv il  Procedure, an d  a clause in  i t  

provides that i f  the net proceeds ol' the sale arc in su flk ien t 

then the plaintifE shall be en titled  to a person al decree an d  the 

defendant does n ot question  that in  ap p eal and the decree 

becomes final, the defen d an t cannot sub seq uen tly  a p p ly  fo r  its 

am endm ent un der section i5£> b y  q u estion in g the correctness 

■of that clause. E ven section 151 o f the C o d e o f  C iv il  Proced.iure 

can n o t h elp  the d e fe n d a n t in  such a case w h en  h e  h a d  his 

rem edy in  appeal, b u t d id  n ot avail h im self o f it.

*CiviI Miscellaneous Application No. 238 of 1933, in First Civil Appeal 
No. 69 of 1924, under section 153, Order XX, rule 6, Civil Procedure 
Code.



T irb e n i Singh  v. M oham m ad M usharraf A ll  {i), distin- 1933

:guished. R am  N a th  v. Nageshw ar Si7igh  (2), Suraj Bakhsh  v. ----

M u n n o  B ib i  (3), L a la  v. Am.ir H a id er K h a n  (4), M a q b ool at.a RAimgH 

A h m a d  v. D urga Prasad  (5), and R a g h iib ir  Singh  v. Rajeshw ari ^

.D evi (6), relied on.

A  presumption arises under section 144 o£ the Evidence Act 

as to legality and correctness of a court’s proceedings. Where 

in a suit on mortgage the plaintiff prays for sale of mortgaged 

property and for personal decree for the balance, if sale-pro- 

ceeds are insufficient, and the court grants the decree sought 

;for, directing decree to be prepared in Form no. 4, Appendix 

D, Code of Civil Procedure, retaining clause 3 of that form, the 

presumption is that when the Judge signed the decree he 

satisfied himself that it had been prepared in accordance with 

the judgment.

M r. Hyder Husein, for the applicant.

M r. M. Wasim, for the opposite party.

R aza and Smith , JJ.;'— T h is is an application under 

section 152 and Order X X , rule 6 of the Code of C ivil 
Procecliire.

T h e facts relevant to this application may be shortly
rstatecl:

One Khiida Bakhsh executed a simple mortgage in 
favour of Sheo Ghulam  Singh for Rs.7,500, bearing 

interest at 9 per cent, per annum, with six monthly 
rests, in respect of certain zamindari shares, on the 
of November, 1904, T h e  mortgage was to be paid off 

in ten years. T h e  mortgagor and the mortgagee, both,
'died some time after the execution of the mortgage.

Durga Bakhsh Singh and Harpal Singh (hereinafter 

called plaintiffs) are the legal representatives of Sheo 
Ghulam  Singh, mortgagee. A llah Bakhsh (hereinafter
called defendant) and others are the legal representa

tives of Khuda Bakhsh, mortgagor. On the 17th of 
May, 19^5, the plaintiffs brought a suit against the 

^defendant and others to recover R s.36,675-0-9 by sale of 
the mortgaged property. T h ey prayed for the follow

ing reliefs in paragraph 7 of iheir plaint:

^ O.W.N., 112X . (2) (1930) I-L.R., 6 Luck., 133.

(iggg) 6 O.W.N., 974. ('4') (xosg) 6 969,
(5) (1933) I.L.R., 9 Luck., 51. (6) (1933) 10 O.W.N., 884.
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"‘(ft) that under a court’s decree, defendants 1 to- 

Sheikh be ordered to pay to the plaintiffs R s.36,67^-0-9
principal and interest, with future interest at 
twelve annas per cent, per mensem, during the, 

pendency of the suit, and after the decree to date of 

reahzation within a time to be fixed by the court; 
otherwise the mortgaged property specified in' 

s^S,^JJ. para. 2{c) hereof be sold and out of the sale-proceeds^
the decretal amount be satisfied;

(b) that if the sale-proceeds be insufficient to- 

satisfy the decretal amount, then the plaintiffs’ right 

to realize the balance of the decretal amount be 
reserved under Order X X X IV , rule 6 of the Code- 

of C ivil Procedure; and

(c) that costs of the suit be made payal^lc by the 

defendants.”

T h e suit was contested almost entirely by Allah' 
Bakhsh.

The learned Subordinate Judge of Rae Bareli framed' 

several issues on the pleadings of the parties. T h e  sixth: 
issue V7as as follow s:

“I 'o  what relief, if any, are the plaintiffs entitled?” '

T he finding on that issue was as follow s:

“ T he plaintiffs are entitled to the decree sought 
forr

“T he result is the suit is decreed with costs, i f  

defendants 1 to 5 and 7 and 8 deposit into court the 

sum of Rs.f,6,673-0-9 together with the costs of the- 

suit and interest on the sum claimed at the contrac

tual rate, from date of suit till the date of payment, 

within six months from this date, the property in> 
suit will stand redeemed. In default, the property 

will be sold and sale-proceeds w ill be applied' 

towards satisfaction of the decree. After the expiry 
of the date fixed above for payment till realization, 

the snm found due on the date fixed for payment- 
wili carry simple interest at six per cent, per- 
annum.”
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T h e  plaintiffs’ claim was decreed accordingly on t h e  

9,1st t'i July, 19^4-

In preparing the preliminary decree for sale. Form 

No. 4, Appendix D of the Code of C ivil Procedure, 

was used, and the decree was duly signed by the learned 

Subordinate Judge on the 51st of August, 1924. Clause 
13 of the decree runs thus:

“ T hat if the net proceeds of the sale are insufh- 

cient to pay such amount and such subsequent inter

est and costs m full, the plaintiffs shall be at liberty 

to apply for a personal decree for the amount of the 

balance.”

A llah Bakhsh alone appealed from the decree on the 

15th of November, 1954. In his appeal he did not 

question the correctness of clause 5 of the decree men
tioned above. T h e  appeal was dismissed by this Court 
on the loth of May, 1956.

T h e  final decree was passed for Rs.48,785-5-8 plus 
interest calculated at 9 per cent, per annum from the 

19th of January, 1927, till realization. T h e  plaintiffs 

took out execution and the mortgaged property was sold 
for Rs.35,550 on the 20th of February, 1930. It xvas 

purchased by the plantiffs (decree-holders) themselves. 
T h e  sale was confirmed by the executing court on the 1st 
of May, 1930. T h e  plaintiffs (decree-holders) then filed 

an application under Order X X X IV , rule 6 of the Code 

of C ivil Procedure for recovery of the balance, amount
ing to R s.28,] 31-11-6 on the 27th of August, 1930. T his 
application is still pending. T h e  defendant applied to 

the court of first instance for amendment of the decree, 
questioning the correctness of clause 3 o f the decree 

mentioned above; but the learned Subordinate Judge 

rejected the application on the 31st of March, 1932, on 
the ground that he had no jurisdiction to amend the 
decree of this Court. T h e  defendant’s application for 

revision of the order of the learned Subordinate Judge 

was dismissed by this Court on the 17th of March, 1933-
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T lie present application for aniendnient was then filed 

in this Court on the 19th of April. 1933.

W e have heard the learned Counsel on both sides at 

some length. In our opinion there is no substance in 

this application and the court cannot help the applicant. 

W e are not prepared to accept the contention that the 

decree which was passed by the learned Subordinate- 
Judge on the 31st of July, 1934, does not agree with the 

judgment. T h e  learned Subordinate Judge had held 

in express terms that “ the plaintiffs arc entitled to the' 

decree sought for.” “T h e  decree soiiglit for” was the 

decree for the reliefs {a), (b) and (c) in para. 7 of 

the plaint mentioned above. T h e  prelim inary decree 

for sale was duly prepared in the form |:)rescribed by 

Appendix D, Form No. 4 of the Code of C ivil Proce

dure. T h at form was in force at tlie time tlie decree 

was passed. In the decree the learjied Subordinate 

Judge thought it proper to retain clause 3 of Form No. 4 

and signed the decree which was prepared in that form. 

T h e presumption is that when he signed the decree,, 

he satisfied himself that it had been prepared in accord
ance with the judgment. (See Order X X , rule 7,. 

Schedule I of the Code of C ivil Procedure). A  pre

sumption arises under section 114 of the Evidence A ct 
as to legality and correctness of a court’s proceedings. 

W e think the learned Subordinate Judge meant to gratit 

relief (h) in para. 7 of the plaint mentioned above, 

and he actually granted it by finding on the sixth issue 

that "the plaintiffs are entitled to the decrec sought for” 

and then retaining clause f, of Form No. 4 in the decree 

which was prepared in that form and was duly signed 

by him. T h e defendant has made the present application 

under section 155 and Order X X , rule 6 of the Code of 

Civil Procedure. “Clerical or arithmetical mistakes in 
judgments, decrees or orders, or errors arising therein 

from any accidental slip or omission,” may be corrected 

by the court under section 15s of the Code of C ivil 

Procedure; but there are no such mistakes or errors m



19Ethe judgment or the decree passed in the present suit.

Order X X , rule 6 o£ the Code o£ C ivil Procedure also SHEm-i

cannot help the defendant in this case, as the decree in ' v.

question agrees with the judgment. It should be borne 

in m ind that the defendant appealed from the decree 

in question, but he did not question the correctness o f  

clause 3 of the decree passed against him. He has come 

to this court now some nine years after the passing of 

the decree., and questions the correctness of the provision 

for a personal decree which has become final. W e think 

the defendant is not entitled to ask the court to exercise 

its discretion in amending the decree under section 152 

of the Code of C ivil Procedure in the circumstances of 
the present case. It should be borne in mind that there 

is no right in any party under that section to have a 

clerical or arithmetical mistake corrected. T h e  matter 
is left to the discretion of the court and the discretion 

has to be exercised in view of the peculiar facts of each 
case. If this application be granted, the plaintiffs w ill 
be deprived of the advantage which they have already 

gained by the defendant’s omission to question the said 
provision in the decree, in the appeal filed by him.

T h e decree has become final and it is now too late for 
the defendant to question the validity or correctness of 

any provision of the decree. W e think even section 151 
of the Code of C ivil Procedure cannot help the defen
dant in this case when he had his remedy in ’ 

appeal, but did not avail himself of i t  It was held by 

a Full Bench of this Court in the case of Ram Nath v. 
Mafreshrvar Singh (1) that a preliminary decree for sale 
on a mortgage passed exa.ctly in the form o£ decree laid  
down in No. 4. of Appendix D, of Act V  of 1908 of the 
Code of C ivil Procedure, declaring that :

“ if the net proceeds of the sale are insufficient tO' 
pay s}.iGh amount and such subsequent interest and' 
costs in full, the plaintiff shall be at liberty to apply 
for a personal decree for the amount of the- 

balance,”
(!) (1930) I.L.R., 6 Liu:k., 132.
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constitutes an adjudication which is detrimental to the 

Sheikh defendant, and which must be regarded as awarding 
ala.^^hsh plaintift a personal decree in the event of the 

"duk™ proceeds of die sale being insufficient, but m erely leav-
to apply for a personal decree in 

'SUch event, and if a party aggrieved by a piclim inary 

decree does not appeal from it, he is_, under section 97, 

precluded from disputing its correctness afterwards. If 

a court passes a composite decree, com bining a decree 

for sale and a personal decree, the decree is valid, and 

the personal decree, though made at the time of the 

decree for sale, operates at a future date when the sale 

takes place and fails to satisfy the mortgage debt. ^ee 

also S-urai Bakhsh v. M nnno Bihi ( i;, Lala v. Ariiir 
Haider Khan (2) and Maqhool Ahmad v. Durga Prasad

(3). Havnig failed to question the correctness of the 

clause in question (that is, clause 3 of tlie pi’eliminary 

decree mentioned above), in his appeal from the decree, 

die defendant now wants to gain his object in a round

about way by making the present application for amend

ment of the decree. In oiir opinion he should not be 

allowed to do so. T h e  defendant’s learned Counsel 
has referred to a decision of a Bench ol' this Court in 

'Tirbeni Singh n . Mohammad Musharraf A lt (4). T h a t 

case is distinguishable from the case l)efore us. In that 

case the decree was passed on the basis of a compromise, 

and it was held that when it is perfectly clear that the 

intention of the Judge who jjassed a decree was merely 

to pass d:ie decree in terms of a compromise; entered into 

in a mortgage suit, and there was nothing in the com

promise to indicate an intention on the part of the 

mortgagor to make himself personally liable for any 

■deficiency arising after the sale of the mortgaged pro

perty, a clause in the preliminary decree providing that 

if the n et proceeds of the sale are insufficient to pay the 

decretal amount, the mortgagee shall be at liberty to

(I) (1929) S^OAV.N., 974. (2) (1929) 5 O .W .N., qGq.
(?.'■ (J938) I -L -R .. 9 r,i. (4) (1931) 8 O .W .N .,  I ' l h
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1933apply for a personal decree for the amount of the
balance, is contrary to the judgment, and contrary to the Skeikh

P ,  . 1 , .  . p , A l a  B a e e s h
terms or the compromise, and an application tor amend- v.
ment of the preliminary decree must succeed under

section of the Code of C iv il Procedure. There is
 ̂ S in gh

no such decree (compromise-decree) before us in the” 
present case. T h e  decision of a Bench of this Court 

(to which one of us was a party) in the recent case of 
Raghubir Singh v, Rajeshwari D evi (i), helps the plain

tiffs in the present case.

T h e  applicant’s learned Counsel has argued before us 
that the present case is a very hard case. It may be a 

hard case, but hard cases must not be allowed to make 

bad law.

W e express no opinion as to the form  of the decree 
which is to be passed by the learned Subordinate Judge 
under Order X X X IV , rule 6 of the Code of C ivil 
Procedure, against the defendant who is the legal re
presentative of the mortgagor, deceased, and was im
pleaded as such in the suit which was brought on the 
basis of the mortgage. It w ill be for that court to 

decide that question.

T h e  application, therefore, fails, and must be dis
missed.

Hence we dismiss the application, but in view of the 

facts of the case wx make no order as to costs.

Application rejected.

(i) (>933) 10 O.W.N., 884.
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