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C ustom — P la in tiff ow ner of land— Structures m ade by defen- ~

dant on that land— Plain tiff, w hether en titled  to superstruc­

ture— E nglish M a xim  quicquid plantutor solo, solo cedit,

application of.

There exists in the United Provinces a rule as a part of the 

customary law that the ownership of a superstructure may exist 

in one person and the ownership of the soil in another. The  

view held in India is that there is no rule of law that whatever 

is affixed or built on the soil becomes a part of it and is sub­

jected to the same rights of property as the soil itself. The  

maxim of English Law, namely q u icq u id  p la n tutor solo, solo  

cedit, has at the most only a limited application in India.

C handi SingJi v. Saiyed Arjurjiand AH  (1), R u tto n ji E d u lji  

Seth V. T h e  C ollector o f Tanna  (5), distinguished. Narayan 

Das K hettry  v, Jotindra N ath R oy Chow dhury  (3), T h a koor  

C hu n d er Poram anic  v. Ram  D horee Bhattacharjee  (4), relied 

on.

Where, therefore, the plaintiff is found to be the owner of 

the land on which certain structui'es made by the defendants 

stand he is not entitled in law to those structures.

Mr. Ram Bharpse Lal  ̂ for the appellant.

Dr. Zafar Husain, for the responclents.
H asan, C .J .;— T his is the plaintiff’s appeal from 

the decree of the Subordinate Judge of Bara Banki 

dated the 24th of October, 1931, partly modifying the 

decree of the Munsif of Ramsanehighat, dated the 3rd 

of August, 1931.
T h e  sole point argued in the appeal is that the 

plaintiff having been found to be the owner of the land 
on which certain structures made by the defendants 
stand is also entitled in law to those structures. In

*Second Civil Appeal No. 31$ of 1932, against tlve decree o£ M. Hvxmayun 
Mirza, Suborcljnate Judge of Bara Banki, dated the a4th of October, 1931, 
modifyinf  ̂ the decree of Babu Tirbeni Prasad, Munsif of Ramsanehighat 
Bara Banki, dated the 3rd of August, 1931.

(1) (1899'! 2 O.C., dSo. (2) (1867) 11 M I.A., 313.
(3) (1937) L.R., 54 LA.> 218. ;(4) (1866) 6 Suth. W.R., asS,



Hasan, G.J.

9̂33 support of the contention reliance was placed upon the
maxim of English Law quicquid plantiitor solo, sola

B a x e s h  j .,
S i n g h  cecllt.

Hinga In Chandi Singh v. Saiyed Arjuiimnd AH (i) Messrs.
Deas and Spankie, Judicial Commissioners of O udh,
held, with reference to the case of R uttonji E dulfi Seth

V. T he Collector of Tanna (a:) and numerous other 

decisions of the High Court at Allahabad, that the 
ejectment of a tenant from his holding extinguishes his 

right to the trees which he had planted on it during the 

continuance of his tenancy. T h e  learned Judicial Com ­
missioners quoted tlie following passage from the 
decision of their Lordships of the Judicial Com m ittee 
in Ruitonji Edulfi Seth v. The Collector of Tanna (2):

“ T h e trees upon the land were part of the land, 
and the right to cut down and sell iliose trees was 

incident to the proprietoi'sliip ol: the land.”

T h e case, however, before me is not of trees standing- 

on the land which belongs to the plainiifl', l)ut of a 
superstructure which has been found to have been 

constructed by the defendants. It has I’ecently been 

decided by their Lordships of the Judicial Com m ittee 
in Narayan Das Khettry v. Joliridra Nath Roy Chotc- 

dhury (3) that the maxim of Englisli I.aŵ , namely 
quicquid plantatur solo, solo cedit “ lias at the most only 

a limited application in India.” T h eir  Ix,)rdslrips held 

that if the plaintiff’s case was based u|:)on a conveyance 

of the land the house would pa,ss witli the land to the 
purchaser; but the case befoi:'e their Lordshi]:),s was not 

based upon a conveyance and so also is not the present 

case. As observed by their Lordsliips of the Judicial 

Committee the view held in India is “ that tliere is no 
rule of law that whatever is affixed or built on the soil 

becomes a part of it and is subjected to the same rights 

of property as the soil itself.” In my opinion there 

exists in these provinces a rule as a part of tlie customary

(0 (1899) 3 O.C.. 280. (;:) (1B67) 11
(3) (iQi!/) 54 I-A., aiS.
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1933law that the ownership of a superstructure may exiyt 
in one person and the ownership of the soil in another. MmTtrKjAi

In the judgm ent of their Lordships of the Judicial singh

Committee just now referred to the following passage hinga

from the judgm ent of Sir B armes P eaco ck  in the case of 
Thakoor Chunder Pommanic v. Ram Dhoree Bhatfa- « 
c/?i7ryt?̂  (1) is quoted with approval:

“W e have not been able to find in the laws or 

customs of this country any traces of the existence 
of an absolute rule or law that whatever is affixed 
or b u ilt on the soil becomes a part of it, and is sub­
jected to the same rights of property as the soil 
itself.”

This pronouncement was made by Sir B arnes P e ac o c k  

in the year 1866 and since then nothing has happened, 
in my opinion, in the state of laws or customs of these 
provinces which would have the effect of reducing in
any manner the force of the observations then made 
by Sir B arin̂ e s  P e a c o c k .

T h e appeal therefore fails and is dismissed with costs.

Appeal dismissed.

VOL. IX ] LUCKNOW SERIES I5 I

A P P E L L A T E  C IV IL

B efore Sir Syed W azir H asan, Knight^ C h ie f Judge  

and M r. Justice H . G, Sm ith

H A R  D A Y A L SIN G H  and o t h e r s  (D e fe n d a n ts -a p p e lla n t s ) v.
R AJA R A M  SIN G H  and o t h e r s  (P la in t i f f s - r e s p o n d e n t s )^  29

M ortgage— U sufructuary mortgage— R e d em p tio n — C log  on the ~~~ 

equity o f redem ption— D eed  fu ll  of covenants advantageous 

to m ortgagee w ith  no benefit to mortgagor— R a te o f interest 

n ot m en tion ed — Covenant that redem ption  shall not take 

p lace w ith in  55 yearSj w hether constitutes clog— M ortgagee 

n o t  exercising  his pow ers under the deedy effect of.

Where a usufructuary mortgage deed does not indicate any 

rate o£ interest, but is full of covenants all advantageous to

^Second Civil Appeal No. 64 of 1932, against the decree of M. Ziauddin 
Ahmad, Subordinate Judge of Sultaripur, dated the 21st of December,
1931, confirming the decree of Babu lSIaheshivar^Prasad Asihana, Munsif 
Amethi at Sultanpur, dated the 8th of September, 1931.

(1) (1866) 6 Suth. W .R ., 3^8.


