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B e fo r e  M r. J u stice  C . M . K in g , C h ie f Ju d g e

1935 R A T v I  H E T  A N D  OTHERS (Plaintiffs-appeixants) y. P I R T H I  

January, 3 . T s J A T H  ( D e f E N D A N T - R E S P O N D E N T ) *

O n d h  R e n t  A ct { X X I I  o f  i886), sectio n  io8, cla u se  (lo)—  
/omf enants n o t d iv id e d — L ea se  by o n e  co-sharer—
T e n a n t dispossessed— S u it by ten a n t fo r  possessio?2 jo in in g  a ll 

co-sharers— S u it co g n iza b le  exc lu siv e ly  by R e v e n u e  C o u rts—  
D ecisi07i, w h eth er can be ch a lle n g e d  in  C iv il  Court-— J u r isd ic ­

tio n  o f C iv il  and  R e v e n u e  C o u rts.

In the absence of proof that in a joint p a tti the tenants of 
CO-sharers are all divided between the co-sharers it is difficult to 
say that a tenant of a holding in the p a tti should not be consi­
dered in the eye of the law as being a tenant ot the joint body 
of co-sharers. If one co-sharer alone executes a lease in favour 
of a certain person, the co-sharers who have not joined in the 
execution of the lease also stand as landlords in relation to the 
tenant and if the tenant is dispossf^ssed, he may, in a suit for 
possession under section io8, clause (io), Gudh Rent Act, implead 
them also as defendants. Sxich suit is exclusively cognizable 
by the Revenue Court and if that Court passes a decree for 
possession in favour of the tenant the Civil Court has no juris­
diction to pass a decree for ejectment of the tenant treating’ liira 
as a trespasser.

Mr. S i ir a j  N a m in g  for the appellants.
Mr. K. N . Tandon, for the respondent.

K i n g , — This is a plaintiffs’ appeal arising out

of a suit for possession of certain plots.
T h e plaintiffs are co-sharers in patti Kalka Singh and 

bey claim that the defendant Pirthi Nath is in posses­

sion without any title and they seek to eject him  as a 
trespasser. The patti Kalka Singh is owned by several 

co-shareps. In 1953 by virtue of an arbitration award 
a 1 anna share in the patti was decreed to Musammat 

Ram Dulari and the other 1 anna share was decreed to 

Ram Het and others, the plaintiffs in the present suit.

*SecoifcI Civil Appeal No., 109 of against the decree of Babii Gauri 
Shankar Varma, Sul̂ ordinate Judge of Gonda, dated the 14th. o£ March, 1933, 
reversing the decree of Pandit Girja Shankar Misra, Mimsif of Gonda, dated 
the grd o£ October, 1932.



lu  1998, Musammat Ram Dulari brought two suits i935
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cl gainst Ram H et and others, her co-sharers, under R a m  H e t  

section 137 of the O udh R ent Act for ejectment as pirthi

trespassers and decrees were passed in her favour, the 

second decree being passed on the 19th of June, 1938. 
Possession was awarded to her in execution of the K in g , g . j .  

decrees on the 30th of June, igs8. V ery soon after, 

this, namely, on the gth of July, 1958, Musammat Ram 
D ulari and the mortgagee in possession of her share, 

namely, Mahadeo leased the land in dispute to Pirthi 

Nath, defendant. Subsequently the decrees obtained 
by Musammat Ram  D ulari against Ram  Het and others 

were set aside and possession was restored in favour of 

Ram Het. Thereupon Pirthi Nath brought a suit 

under section 108, clause (10) of the O udh Rent A ct 
against Musammat Ram D ulari and Mahadeo his lessors 
and also against Ram  H et and others the co-sharers in the 
patti for recovery of possession. His suit was dismissed 

by the trial Court but was decreed on appeal by the 

Commissioner and possession was delivered to Prithi 

Nath. Thereupon the plaintiffs brought the present 

suit for possession as against Pirthi Nath on the ground 

that the lease in his favour by Musammat Ram  D ulari 

ŵ as invalid. One of the pleas raised by the defendant 

was that the C ivil Court had no jurisdiction to try the 

suit. T his plea was repelled by the trial Court and the 

principal issue was found in the plaintiffs’ favour. So 
the suit was decreed by the trial Court.

T h e  lower appellate Court took a contraiy view on 

the question of jurfsdiction and, holding that the juns- 

diction of the C iv il Court was barred, allowed the 

appeal and dismissed the suit. T h e  plaintiffs therefore 

come to this Court in second appeal.
T h e  principal question is whether the C ivil Court 

has jurisdiction to try the suit, I f  it is held th£it the 

suit under section 108, clause (lo) of the O udh R ent A ct 
wns exclusively triable by the Revenue C ourt both as



i93i5 against Musaiiimat Ram Dulari and Mahadeo the actual 

Bam Het lessors and against Ram Het and others the co-sharers 

PiBTHi in the patti then I think the position is clear that the 

Civil Court has no jurisdiction to pass a decree having 

the effect of annulling the decree passed by the Revenue 

K in g , o.J. Court.
It has been argued by the appellants that the Revenue 

Court had no jurisdiction to try the suit under section 

108, clause (10) o£ the Oudh Rent Act as against Ram 
Het and others, the present appellants, because they were 
not in any sense landlords o£ Pirthi Nath. A  suit 

under section 108, clause (10) is a suit by a tenant and it 

certainly appears that it is intended that the suit should 

be brought against the landlord of the tenant. T h e  

suit is for the recovery of the occupancy of any land 

from which the tenant has been illegally ejected by the 

landlord. It is clear that Musammat Ram Dulari and 

Mahadeo were landlords of Pirthi Nath as they had 
actually executed a lease in his favour. It is argued 

however that Ram Het and the other co-sharers could 

not be treated as landlord in any sense and therefore 
they were wrongly impleaded as co-defendants and the 

Revenue Court had no jurisdiction to try the suit as 

against them. In my opinion there is no force in this 
contention because it appears from the khewat that the 

patti is jointly owned by all the co-sharers including 

the present plaintiffs-appellants. If one co-sharer 

executes a lease in favour of a certain person as a 

tenant the lease is not necessarily invalid and ineffectual 
merely because it has not been executed by every one 
of the GO-sharers jointly. It is unnecessary for me in 

second appeal to decide whether the lease executed in 
favour of Pirthi Nath was valid or invalid. T h at point 

presumably must have been under consideration by the 

Revenue Courts in  ̂the suit brought by P irth i Nath 

under section 108, clause (10). But the only m ateria! on 

the record in. relation to that case consists of the {udg-
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ment of the Commissioner in appeal. It appears from i9S5
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his judgm ent that the principal point in dispute was ram het 

whether Pirthi Nath had in fact taken possession o i the pibthi 
land leased to him  before the period of his alleged 

dispossession. T h e  Commissioner came to the finding 
4hat Pirthi Nath had certainly been in possession of K in g , g . j ,  

most of the plots leased to him for three years in succes­

sion and held that he was entitled to recover possession, 
rhe question of jurisdiction does not appear to have 

been raised at all in the Revenue Courts. Ram Het 

and the other co-sharers do not appear to have objected 

that the Revenue Court had no jurisdiction to implead 

them as co-defendants or to decide the suit as against 
them. In the absence of proof that the tenants of the 

co-sharers were all divided between the co-sharers it is 
difficult to say that a tenant of a holding in the patti 

should not be considered in the eye of the law as being 

a tenant of the joint body of co-sharers. T h e  question 

whether the tenants were divided between the co-sharers 

has not been considered by the Courts below or argued 

before me, and I am not in a position to say that Pirthi 

Nath should not be held to be a tenant of the jo int body 

of co-sharers. I f  so, then all the co-sharers in my opinion 

TV'ere rightly impleaded as defendants to the suit as they 

must be held to have been landlords and the decree 

m u s t  be held to have been rightly passed as against all 

the defendants.

It has further been argued that the Revenue Coii-Tt 
had no exclusive jurisdiction to try the suit where the 
relationship of landlord and tenant was denied. In 
the suit under section 108, clause (10) the relationsliip 

o f landlord and tenant between Pirthi Nath iTie plain­

tiff and Musammat Ram  Dulari and Mahadeo 

obviously admitted of certainly not disputed by the 

two latter persons and it was only the other co-sharers,

Ram  H et and otners, who disputied the validity* of the 
lease given by Musammat Ram  Dulari to P irthi Nath.
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1935 Revenue Court found that as a matter of fact Pirr.lii

Ram Hex Natli had taken possession as a tenant under the lease

pS thi and found that he was entitled to be restored to posses-

sioii as a tenant. That decision may be right or wrong, 

but in my opinion the suit was o£ a nature exclusively 
K im , c.J. triable by the Revenue Courts and no suit can be 

maintained in a Civil Court having as its principal object 

the annulment of the Revenue Court decree. If the 

plaintiffs succeed in getting Pirthi Nath ejected as a 

mere trespasser it is obvious that they will succeed 

practically in setting aside the Revenue Court decree. 
It has been held by a learned Judge of this Court in
Har Nath Singh v. Sri Ram (i) that when a matter

exclusively within the jurisdiction of a Court of Revenue 

has been tried and decided by the Court, as between the 
parties, no subsequent suit w ill lie in a C ivil Court 

having for its sole object the annulment of the decree 

passed by the Com't of Revenue. A  similar view was 

expressed in the case o i Debi Prasad Shnkla v. Baij 
Nath (s) and other authorities have also been cited 

before me to the same effect. Certain rulings have been 

cited before me by the learned Counsel for the appel 
lants as authority for the proposition that even if the 

Revenue Court decides that a party is a tenant never­
theless such a finding is not final and the point can be 

re agitated in the Civil Courts. I may refer to Raghuhar 
V . Raja Rampal Singh (3) and Ram A utary. Raja A httl 

Hasan Khan (4). These rulings do no doubt lend some 

colour to his contention but I do not think they a ie  

aiithoi'ity for the view that when a plaintiff in, the 

Revenue Courts has established his right to possession 

as a tenant then it is open to the defendant to obtain a 

decree from the C ivil Court for the ejectment o f the 
plaintiff as a mere trespasser. '

It is unnecessary for me to consider the question of 

fes judicata or the effect of the plaintiffs’ agreement to

(1) (1926) 6 O.W.N., 1214. fiQsfi) A.T.R., Ouclh, r,ot>
(̂ ) O900) 3 O.C., 365. (4) (1914) a O.L.J., ifji. '
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pay Rs.50 as compensation to Pirthi Nath on account 

of illegal ejectment, as in my opinion the Court below 

was right in holding that the C ivil Court had no jurisdic­

tion to pass a decree for the ejectment of the defendant 

as a trespasser after the Revenue Court had passed a 

decree granting possession to the defendant as a ^enant.

I accordingly dismiss the appeal with costs.

Appeal dismissed.

A P P E L L A T E  C IV IL

B e fo r e  M r. J u s tic e  B isheshrvar N a th  SrivasKw a  

a n d  M r. J u s tice  G . H . T h o m a s

RAJA PIR.TH IPAL SINGH a n d  o t h e r s  ( D e f e n d a n t s - a p p e l -  

LANTs) t’. R A I B A H A D U R  R A G H U B A R  D A YA L SHUKI.A 
( P l a i n t i f f - d e f e n d a n t ) *

C iv il  P r o ce d u r e  C o d e  (A c t  V  o f  1908), o rd er X X X I V ,  ru le  

ii(a)(i) a n d  (ii) a n d  cla u se  (b)— P r in c ip a l a m o u n t “ , m e a n in g  

o f— In te r e st a ccru e d  d u e  b efo re  s u i t , w h eth e r  can be a llo w e d -^  

In te r e st  o n  costs to be a llo v ie d  from  w h at d a te— R a te  o f  

fu tu r e  in terest to  h e  a llo w ed .

T he words “ principal amount ” as used in order X X X IV , 

rule 11(a)(2) mean the principal money secured by the deed 

of mortgage and interest which has accrued due before the suit 

cannot be regarded as part of the principal amount. It is there­

fore wrong to allow £uture interest at the contractual rate on the 

principal amount and the interest thereon. R . B . C h h o te  L a i  

V. R a ja  M o h a m m a d  A h m a d  A l l  K h a n  (1), relied on.

Under Order X X X IV , rule \i{a ){ii) , interest on the amount 

of costs of the suit can be a\varded only from the date of the 

preliminary decree. Therefore, interest on the costs cl’jring the 

pendency of the suit cannot be allowed.

As regards interest subsequent to the date fixed for |)ayment, 

clause (&) of rule 11 of order X X X IV  makes provision for 
interest on the aggregate of the principal sums specified in 

clause (a) and of interest thereon as calculated in accordance 

with that clause, at such rate as the Court deems reasonable.

*F irst C iv il  A p p e a l N o . 113 o f 1933, again st th e d ecree o f B a b u  M a h a b ir  
P rasad, Su b o rd in ate  J u d g e  oE Lucknovv, d ated  th e  6th o f Sep tem b er, 19K3. 

( l)  (1932) I .L .R ./  8 L u c k ,, 315.

, 1935 

R am  Het
V,

PiKTHI
N ath

K in g , C .J .

1935 
January, 11


