
1934 inflicted by a Presidency or a first class Magistrate. This.

Raja kam case was followed by a single Judge of the Lahore H igh 

KtNG- Court in  CiTotuii v. Jci^at Sifi^h and o i l i o s  These
E m pebor  support the view taken by us as regards our powers

in the matter of enhancing the sentence.
Srhastava  There Can be no doubt that the injuries inflicted by 

JJ. ’ Raja Ram were the cause of the death of Bhagwati D in

which ensued within a few hours of his receiving the 

injuries. It is also clear that the injuries were not 

accidental. W e think that a sentence of five years' 

rigorous imprisonment was altogether inadequate. W e  

would, therefore, enhance the sentence to a period of 

ten years’ rigorous imprisonment.

T h e result, therefore, is that we dismiss the appeal 

of Raja Ram, and allow the application for revision, and 

upholding the conviction under section 304 of the Indian 

Penal Code, enhance the sentence to one of ten years" 

rigorous imprisonment.

Appeal dismissed.
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O R IG IN A L  C IV IL

B efo re  M r. J u stice  B isheshivar N a th  Srivastava

DEPU TY COMMISSIONER, KHERI, AS M AN AGER, 
January, 2 CO U RT OF WARDS MAHEW A ESTATE (Plaintife)

~  PAN DIT DAYA CHAND GHAUBEY and others (Def.kn^
DANTS)*

U n ited  Pro-dnces C o u rt o f W ards A c t  {IV  o f  ig i2 ) , sectio n s  8, 11 
and  55—D eclaration  u n d e r  sectio n  8— F o rm a lities  o f se c tio n  8 
?iot co m p lied  xuith— D ecla ra tion , w h eth er can be q u e s tio n e d  

by C iv il  C o u rt— Claim, fo r  dam ages— S u it fo r  p erso n a l c la im , 

ivh ether can be m a in in in ed  by a ward— S ectio n s a?id 55.
C o u rt o f W ards A ct, scop e of.

If a declaration made by the Local Government under sec tion 
8 is wholly without jurisdiction and outside the scope of fixe 
section, it might be treated as a nullity, but if the Local Govern­
ment has committed any irregularity or even illegality in the

^Origiifal Suit No. i of 1934.

(1) (inif)) I Lab.. 4r,.n,
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exercise of the jurisdiction possessed by it, section 31 precludes 
the civil court from questioning the validity of the declaration 
on the ground of such irregularity or illegality. The raaking 
of the declaration without complying with the formalities hud 
down in section 8 may in one sense be unlawful, but such an 
illegality would be intra  v ires, and as such, not open to ques­
tion by reason of the bar contained in section 11 of the Court 
of Wards Act. Secretary o f S ta te fo r  In d ia  in  C o u n c il  Sri- 

m a ii  F a h a m id -u n -n issa  B e g u m  (1), Secretary o f  S ta te  fo r  In d ia  

in  C o im c il  v. M o m e n t  (2), and B ha g ioa ti Prasad Singli v. H a r i  

H a r  Prasad S in g h  (3), distinguished. H a ji  R e h e m tu lla  H a ji  

T a r m a h o m e d  v. T h e  Secretary o f  S ta te  fo r  In d ia  (4), soundness 
doubted. F o rb es  v. Secretary o f State fo r  In d ia  (5), and 
N a r in d r a  B a h a d u r  Sitigh  v. T h e  O u d h  C o m m e r c ia l B a n k .  

Lmizfed (6), referred to.
Ih e  terms of section 55 of the Court of Wards Act are per­

fectly general and make no distinction between claims relating 
to property and claims of a personal nature. A  ward, therefore, 
cannot maintain a suit even for a personal claim, such as a 
claim for damages. D istr ict B o a rd , K h e r i  v. A b d u l  M a jid  K h a n  

(7), distinguished.

T h e Government Advocate (Mr. H , S, Gupta), and 

die Assistant Governm ent Advocate (Mr. H. K. Ghose), 

for the plaintiff.

Messrs. Hyder Husam  and JW. H. Qidivai, for the 

defendants.

S r i v a s t a v a , J. : — These are three miscellaneous appli­

cations made in suit No, 1 of 1934 pending on the 

original side of this Court. T h e  circumstances which 

have led to the making of these applications are briefly 

these:

On the 2snd of February, 1934, T h aku r Jai Indar 

Bahadur Singh, taluqdar of Mahewa, district Kheri, and 

his senior wife, Srimati R ani Raj Rajeshwari Devi 

instituted the suit registered as No. 1 of 1934 on the 

original side of this Court against 557 persons alleging 

that the debts payable to the defendants arnouriting; to 

Rs. 13,94,582-7-0 shown in the list of creditors compiled

(i)CiSao') L.R., 17 LA.. 4-0. (2) (1912) L.R., 40 I.A., 48,
(1928) 26 A.L.J.R.,  ̂ ^

(r,) (1014) I.L.R., 43 Cal., ip;i. (1(121) L.R., 48 I.A.’, 494.
:  ̂ ; (7) (1930) LL.R., 6 Liick.. 2,16. ;
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1935 by the Deputy Commissioner of ivheri in the course oi 

Deputy proceedings under section 9 of tire United Provinces

S S m t Court of Wards Act (IV of 191a), were wrong and 
Khebi contained many fictitious items and that they were 

entitled to damages against the defendants for their 

Chand having conspired to injure the phiintiffs. T hey accord-
IvHAUBEY , , . , T , T j.

ingly claimed a declaration that the amount ot 

Rs. 13,94,581^-7-0 was wrong and many of the items 
■srivjtava> jj;icluded in the said amount were fictitious and not 

binding on the plaintiffs, and also a decree for damages 

for Rs.20,000 jointly and severally against all the defend­

ants. On the 11th of May, 1934, the Local Government 

published a notification in the Government Gazette 

declaring Thakur Jai Indar Bahadur Singh, plaintifl' 

No. 1, as a disqualified proprietor under section 8, sub­

section (1), clause (d), sub-clauses (iii) and (iv) and Rani 

Raj Rajeshwari Devi, plaintiff No. 2, a disqualified 

proprietor under section 8, sub-section 1, clause (h') of 

the United Provinces Court of Wards Act. T his was 

followed by a notification, dated the 24th of May, 1934, 

of assumption of superintendence of the estate by the 

Court of W ârds under section 15 of the Court of Wards 

Act. On the 24th of July, 1934, the Deputy Commis­

sioner of Kheri as Manager of the Court of Wards made 

an application praying that his name may be brought on 

the record in place of the plaintiffs. As the application 

was based on the ground of a statutory devolution of 

which the Court could take judicial notice, I did not 

think it necessary to send notice of the application to the 

plaintiffs and ordered the substitution to be made as 

prayed. On the 20th of August, 1934, the original 

plaintiffs^ made the application, (No. 497 of 1934), 

alleging that the notification of the assumption of the 

superintendence of the estate by the Court of Wards was 

ultra vires and praying that their names should be 

allowed to remain on, the record as plaintiffs, the Court 

of Wards being added as co-plaintiff. Before this appll
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1935cation could be heard, the Deputy Commissioner of 

Kheri on the i^th of September, 1934, made the appli- 

cation, (No. 573 of 1934), to withdraw the suit. I stoker,

ordered this apphcation to be put up with C ivil Mis- 

cellaneous Application No. 497 of 1934. W hen both 

these applications came up for hearing before me on the 
14th of September, 1934, it was represented on behalf 

of Thakur Jai Indar Bahadur Singh that he had appealed 

to the Local Government disputing the right of the 

Court of Wards to assume the superintendence of the 

estate but no orders had been passed till then on his 

appeal. I therefore adjourned the hearing for a month.

On the 59th of October, 1934, the next date fixed for 

hearing, the parties informed me that the appeal was 

still pending and I directed the hearing of the applica­

tions to be fixed after the appeal had been disposed of 

by the Local Government. Now I am informed by 

both the parties that the Local Government has rejected 

the representation made by Thakur Jai Indar Bahadur 

Singh and. upheld the assumption of the superintendence 

of the estate by the Court of Wards. In the meantime 
T hakur Jai Indar Bahadur Singh and Rani Raj Rajesh- 

wari Devi on the 13th of December, 1934, have filed 

another application, (No. 87s of 1934) stating the 

grounds on which they question the validity of the 

assumption of the superintendence of the estate by the 

Court of Wards and praying that this question be decided 

before the two above mentioned applications are disposed 

of.

T h e grounds urged on behalf of T hakur Jai Indar 

Bahadur Singh and his wife in support of their con- 

tention that the assumption of management h y  the 

Court of Wards was without jurisdiction and ultra vires, 

may be siinimarised as below :

(1) T h at the requirements of clauses {a) and (6; 

of the proviso to section 8, giib-secticn 1, danse (d) 
were not satisfied in the case;

VO L. X] LUCKNOW SERIES 6 7 5



J935 (o) That the mandatory provisions o£ section 8,

THE INDIAN LAW REPORTS [v O L . X

D e p u t y  sub-section 3 , regarding' the proprietor being

SonS!" furnished with a detailed statement of the grounds
Khbri which it is proposed to disqualify him and being

D̂aya given an opportunity of showing cause why the
Chand declaration should not be made were not complied

Ch a u b e v

with; and
(3) That the inquiry under section g was not 

Srivajmva, according to k w .

T h e learned Government Advocate denies all these 

allegations and says that the very same grounds had been 
raised by Thakur Jai Indar Bahadur Singh in his petition 

to the Local Government and have all been disallowecL 

He also contends that the said objections are barred by

the provisions of sections i i  and 15 of the Court of

Wards Act.

T h e learned counsel for Thakur Jai Indar Bahadur 

Singh and Rani Raj Rajeshwari Devi, (who w ill hereafter 

be referred to as applicants), has repeatedly pressed me 

to allow him an opportunity to adduce evidence in order 

to substantiate the objections raised by him. In view 

o£ the opinion formed by me that I am precluded by the 

provisions of section 11 of the Court of Wards Act from 

going behind the declaration made by the Local Govern­

ment under section 8, I have disallowed this request.

Section 11 of the Court of Wards Act provides that no 

declaration made by the Local Government under sec­

tion 8 shall be questioned in any Civil Court. T h e  

learned counsel for the applicants sought to evade this 

provision on the ground that the declaration in question, 

though it purports to be one under section 8, is not so 

in fact because the necessary formalities prescribed there­

in have not been complied with. He argued that the 

Court must satisfy itself whether the declaration complies 

with the essential formalities laid down in the section 

{vhich constitute a condition precedent for the m aking 

of the declaration. T he argument proceeded that
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section 11 cannot debar the civil court from questioning 

a declaration made in the assumed exercise of the powers 

conferred by section 8, but really in excess of those 

powers. I regret I find myself unable to accede to these 

arguments. 7 ĥe entire fabric of the argument is based 

on non-compliance with the three formalities already 

stated. T he first and third of them appear to me to be 

merely directory. T h e  second might well be regarded 

as an imperative one. W here the legislature imposes 

a formality in mandatory language as constituting a 

condition to the exercise of the power, the Courts 

generally require strict adherence thereto. In the 

absence of such adherence the exercise of the power 

would be ultra vires. In such a case, in the absence of 

the provision contained in section 11, it w ould have 

been open to the civil court in the exercise of the general 

jurisdiction possessed by it under section 9 of the Code 

of C ivil Procedure to hold that the declaration made 

under section 8 of the Court of Wards A ct was ultra 

vires becatise of the imperative provisions of sub-section

(9) not having been complied with. But section 9 of 

the Code of C ivil Procedure itself makes an exception 

in the case o f suits the cognizance of whicli is either 

expressly or im pliedly barred. Section i i of the Court 

of Wards Act in m y opinion provides such an express 

bar. I f  the civil courts are to sit in judgm ent over 

declarations made by the Local Governm ent under 

section 8 on the ground that the necessary formalities 

were not complied with, section 11 would become 

practically nugatory. It is conceivable that a declaration 

purporting to be made under section 8 of the Court 

of Wards Act may be an absolute nullity in which case 

it can have no legal effect. But it seerns to me that 

in all other cases such declarations are final and Ganilot 

be questioned in any civil court on the ground^of non- 

Gompliance with any formalities,* whether directory or 

imperative. In other words, if a declaration made by

1935

D e p u t y
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If»;in Local Government under section 8 is wholly without
dkputy jurisdiction and outside the scope ot the section, it might

be treated as a nullity, but if the Local Government
has committed any irregularity or even illegality in the

exercise of the jurisdiction possessed by it, section i ]
Cf-and precludes the civil court from questioning the valid ity 

CKAirBElY  ̂ V ,  '
of the declaration on the ground ot such irregularity
or illegality. T he effect of the “ stringent provisions’' 

Snvastava. section in my opinion is to protect all declara­

tions which fall within the scope of section 8, and they 

must therefore be treated as intra vires. In view of the 

provisions o f this section the application of the doctrine 

of ultra vires, on which great stress has been laid on 

behalf of the applicants, must be confined to declara­

tions which are altogether outside the scope of section 

8, and therefore void ah initio. The making of the 

declaration without complying with the formalities laid 

down in section 8 may in one sense be unlawful, but 

such an illegality would be intra vires, and as such, not 

open to question by reason of the bar contained in 

section 11 of the Court of Wards Act. It has not been 

suggested that the declaration in question is a nullity 

in the sense of its being altogether outside the scope of 

the powers conferred on the Local Government by 

section 8. I am therefore of opinion that the objections 

raised by the appHcants are clearly barred by section 11 
of the Court of Wards Act.

Reference has also been made by the learned counsel 

for the appliGants to certain decided cases, but none of 

them seem to help his contention. In Secretary of 

State for India in Council v. Srimati Fahamidtimmsa 

Begim t(i), it was held by their Lordships of the Judicial 

Committee that the civil court has jurisdiction to 

review a decision of the Board of Revenue subjecting" 

certain lands included in the permanent settlement to 

an additional assessment under Act IX  of 1847 and, to

(1) (1889) L.R., ]7 I.A„ 40.



declare the act of the Board ultra vires. In that case
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it was held that the provisions of Act IX  of 1847 were DEruTv 

inapplicable to the land in suit and the action of the sioNEir 
Board of Revenue was altogether beyond the scope of Khebi 

their powers under the Act. Furthermore, section 9 ot 

that Act which w-as relied upon as a bar to the iurisdic- Chand
r 1 • -1 1 - 1 1 1  • C h A U B E Y

tion or the civil court merely provided that no action 

shall lie against the Government or any of its officers 

on account of anything done in good faith in the 

exercise of the powders conferred by the Act. T his 

provision was analogous to the provision contained in 

section 53, sub-section (2) of the Court of Wards Act, 

and was not at all parallel to the provisions of section

11 of this Act. T his provision was intended only for 

the protection of the Government and its officers and 

did not oust the jurisdiction of the Civil Court regarding 

assessments made by the Board of Revenue in contraven­

tion of the provisions of the Act.

T h e  decision in Secretary of State for India in Council 

v. M om ent (1) is quite distinguishable inasmuch as it 
was held in that case that the provision of the Burma 
Act w^hich excluded the jurisdiction of the C iv il Court 

was ultra vires as being in contravention of the provi­

sions of the Government of India Act. It is not 

suggested that section 11 of the Court of W ards A ct is 

'ultra vires of the local legislature.

In H aji RehemtuUa H aji Tarmahomed y. The \ 

Secretary of State for India (2), the question was whetlier 

the plaintiff’s suit ŵ as barred by the provisions of section 

39 of the Indian Income T a x  Act (II of 886) which laid 

dowm that no suit shall lie in any civil court to set aside 

or modify any assessment under the Act. It was held 

that the a:ssessment in question was in contravention of 

the provisions of th e ‘Act and therefore an

that the provisions of section 39 had therefore no appli­

cation. W ith a ll respect to the learned Judges v/ho

: : /i) (1913). L.R.i 40 I.A., 48.. : (2) 37 B.L.R., 1507. ;
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1935 decided the case 1 am doubtful as to the soundness of the 

Deputy tlecision. But if the assessment in question could be 

SSbbT regarded as altogether outside the scope of the A ct then 
Khbri decision would be quite correct. It may be pointed 

pandm out that in another case under the Income-tax A ct a 

Chand Bench of the Calcutta High Court, in Forbes v. Secret'iry 
-HAUB-EY State for India (1), being of opinion that in making 

the assessment the Collector had acted without jurisdic- 
r̂ivasiava. tion, held that the suit was barred by section 39 of the 

Income-tax Act,
In Bhagwati Prasad Singh v. Han Har Prasad̂  Sinpji.

(2) a plea was raised about the suit being barred by 

section 22 oi the Bundelkhand Land Alienation Act (II 

of 1903) which provides that a civil court shall have no 

jurisdiction in any matter which a Revenue Officer is 

empowered by this Act to dispose of. It was pointed 

out that the powers of the Collector uncler the Act 

extend to the granting or refusing to gi'ant the alienation 

but the Collector had no jurisdiction under the Act to 

cancel the sale deed as he had done. Thus it ivas held 

that the act of the Collector was not within the scope of 

the Act and therefore section 55 did not bar the suit. 

T his decision does not in any way conflict with the viexv 
adopted by me.

Lastly reference was made to the decision of their 

Lordships of the Judicial Committee in Narindra 

Bahadur Singh v. The Oudh Commercial Bank, Lim ited

(5) w^hich affirmed the decision of the late Court of the 

Judicial Commissioner of Oudh reported in Narincha 

Bahadur Singh v. The Oudh Commercial Bank, Ltd.

(4). It was held by the Judicial Commissioner’s Court 

that by reason of section 11 of the Court of Wards A ct 

the civil court was debarred from entering into the 

question w^liether or not the action of the Court of 

Wards in assuming the superintendence of the estate

| )  ■(1914) I L̂ R., 43 Cal., 151. (2̂  Ofl2S) s6 A.L,r.K.,
fiQri) L.R., 48 I.A., 404. (4) (1918) 6 O.L.J'., lag. “
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was proper. T h e  learned counsel for the applicants 

has frankly admitted that this decision is directly against Deputy 

him. He has, however, laid stress on the following 

remarks of their Lordships of the Judicial Comm ittee 
made in their judgm ent on appeal:

“ In the Court below reference was made to the cS uS y 
terms of the United Provinces Court of W ards Act 

of 191^, and particularly to sections 8, i i  and
,  ̂ . , Srivastava,

and to Cliapter V ii, which contains sections 53 to j.

60, all of which point to what is a stringent provi­

sion that no one is to investigate the motives or 

review the discretion of the governing body which 

is being dealt with, or to question what it has done 

in the Courts.”

“W ithout proof that the proceedings of the Court 

of Wards were a nullity, their Lordships are not in 

a position to look into the matters which have been 

sought to be discussed before them. It is enough 

to say that their Lordships agree with the judgm ent 

of the Court below.”

It has been contended that in the passage quoted 

above their Lordships recognize the possibility o£ the 

proceedings of the Court of Wards being a nullity.

T h e  reporter’s note of the arguments addressed to their 

Lordships by the learned counsel for the appellant 

shows that it ŵ as urged that the Court of W ards had 

no jurisdiction to assume the superinteiidenGe of the 

estate. In that case, as I have said before, the proceed­

ings can be a nullity. But this remark of their Lord­

ships does not lend any support to the contention of the 

learned counsel for the applicants that the declaration 

is nullifiecl by re^ of non-compliance with the 

formalities prescribed by section 8.

M  conclusion therefore is that it is not open to the 

applicants to impeach the declaraticm made by the X ocal 

Governm ent under section 8 on the grounds set up by 

them.
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1935 ^5 regards section ig of the Court of W ards Act, it

~ DE2VTY seems to me that it has nothing to do with the validity

S S S r  01 otherwise of the declaration made under section 8 .

Section is  of the Court of Wards Act deals with the 

assumption by the Court of Wards of superintendence 

Chand of the property or person of a proprietor disqualified 

under section 8 or in regard to whose property a declara­

tion has been made under section To. In cases 
Sriva&iava, to in sub-section (i) of that section it makes it

obligatory on the Court of Wards to assume superin­

tendence. In the cases referred to in sub-section U) 

the Court of Wards is allowed discretion whether to 

assume the superintendence or to refrain from assuming 
it. Sub-section (3) also gives the Court of W ards a 

discretion in certain cases. Section 13 which follows 

this section deals with cases where the right of the 
Court of Wards to assume superintendence under sec­
tion 12 is disputed by the proprietor. In the present 

case the applicants question the declaration made undei; 
section s. It is no part of their case that even if the 
declaration under section 8 is valid the Court of Wards 

had no right to assume superintendence of the estate.

I am therefore of opinion that the case more appro­

priately falls under section 1 1 and not under section 1-̂ .

Lastly it was urged that the claim for damages made in 

the plaint is a personal claim, and the Court of W ards 
has nothing to do with it. It was argued that in such 

circumstances the Court of Wards can represent the 

plaintiffs only in respect of the claim for declaration as 

regards the debts but not as regards the personal claim 

for damages. So it was contended that the applicants 

must be retained as co-plaintiffs with the Court of W ards. 

It was also argued that as the suit cannot be withdrawn 

in part therefore the whole suit must be tried and the- 
application for withdrawal made by the Court of W ards 
must-be dismissed.

■ ■

Section 55 of the Court of Wards Act is as follows: 

“ No ward shall sue or be sued nor shall any pro­
ceedings be taken in the civil ̂ ourt otherwise than

6 8 o  THE INDIAN LAW  REPORTS [V O L. X
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by and in the name of the Collector in charge ot 

his property or such other person as the Court of 

Wards may appoint in this behalf/’
T h e  terms of this section are perfectly general and 

make no distinction between claims relating to the 
property and claims of a personal nature. T h e  learned 

counsel for the applicants has based his argument on the 

following sentence in the judgm ent of a Bench of this 
Court in T he District Boards Kheri v. A bdul Majid- 
Khan (1):

“T his shows that claims of a personal nature of a 

disqualified proprietor are free to be brought and 

defended by the disqualified proprietor himself.” 
T h e  argument ignores the remarks of the Bench 

which precede the sentence quoted above. These 

preceding remarks show that reliance was placed on 

section 55 of the A ct but the Bench was of opinion that 

chat section did not apply to the case. O n the contrary 
it was held that the Court of Wards in that case had 

retained superintendence as provided for by section 45 

of the Act and therefore the case was governed by 
section 49, and under sub-section (5) of that section only 
suits relating to the property under the superintendence 

of the Court of W ards are to be brought and defended 
in the name of the Collector. T his view  is perfectly 
correct. T h e remark quoted above must be confined 

to suits governed by section 49, sub-section (5), and has 
no application to a suit like the present which is admit­

tedly governed by section 55 of the Act. I must there­

fore overrule this contention.
T h e  result therefore is that I dismiss applications 

Nos. 497 and 87s of 1934 with costs. Application 

No; 573 of 1954 is allowed with costs, and Suit N o ’ 1 of
1934 is dismissed as withdrawn. N  order as to costs 

of t^e'stiit.'
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