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B efo re  M r. J u stice  B ish esltw ar N a th  S rh o sta v u  

and A ir. J u stice  G. H . ThGrnas

1034 RAJA RAM (AfpI'LLAnt) v . KING-EM FEROR ('Comi’lainant-
RESPONDENT)’^

In d ia n  P m a l C o d e [A ct X L V  o f  i860), section s  "99 ayid 300— • 
C u lp a b le  h o m icid e  and  m u rd er, disti7iction b etw een — Case  

ja ilin g  u n d er section  299 and n o t covered by any of th e  clauses  

or cx ccp iio n s  in  section  300— C r im in a l P ro ced u re  C o d e  (A c t V  

o f  1898), section  439(3)— R e v is io n — E n h a n ce m e n t o f  sen te n ce—  
P ow er o f H ig h  C o u rt— Case tr ied  by A ssista n t Session s J u d g e  

— H ig h  C o u rt’s p ow er to in fiict greater p u n ish m e n t th a n  c o u ld  

have been in flicted  by trial C o u rt.

An offence may amount to culpable homicide but not nuu'der 
even though none of the exceptions in section 300, Indian Penal 
Code are applicable to the case. Where, therefore, the accused 
strangles the deceased with probably the intention o£ causing 
such bodily injui'y as is likely to cause death, but not with the 
intention of causing such bodily injury as he knew to be likely 
to cause death, or as is sufficient in the ordinary course ol 
nature to cause death neither clause (2) n<n' clause (3) of section 
i}oo, Indian Penal Code, apply and the offence is culpable 
homicide not amounting to murder, even though none of the 
exceptions in section 300 apply to the case.

Except in the specific case provided for in clause (3) of section 

4«p, Criminal Procedure Code, the High Court’s powers of en

hancement of sentence in revision are not in any way restricted- 

In a case not tried by a Magistrate but by an Assistant Sessions- 

Judge, tiie High Court is competent to inflict, in revision, any 

sentence which, in the circumstances of the case, might appear 

to be proper, irrespective of the limits of the powers exercisable 
by the trial court. K in g -E m p eror  v. R a ta n  ( i) , E m p er o r  v.

(2), and Cro'a;ri v. Jflgfll Smg/r(3), referred to.

The appellant in person under police escort.
The Govei-nment Advocate (Mr. H. S. Giipta), for the 

Crown.

_ ^Crim inal A p p eal N o. ,‘)26 of ;l̂ ■ainst the  o rd er or Baini Shiv;t
Charan, Assistant Session? Judge of Fyzabad, dated the 4th o f Scn tem ber. 
1934- ' ‘

(}) (ip g i)  L L .R .,  7 Lu ck ., fi‘54. (o) 16 C r l.L .T ., '712.

’ :.fo) (1919) I .L .R ., 1 Lah :, 43J5.
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1934S r i v a s t a v a  and T h o m a s ,  JJ. : — T h e accused Raja 

Ram was committed for trial under section 304 of the 

Indian Penal Code and tried in the court of the Assist- Kme-

ant Sessions Judge of Fyzabad who convicted him under 

tiiat section, and sentenced him to five years’ rigorous 

imprisonment. He has appealed against his conviction 

and sentence. A n application for revision has also 

been made on behalf of the Grown under section 4. 9̂ 

of the Code of Crim inal Procedure, for enhancement of 

the sentence.

T h e  case for the prosecution is that Raja Ram had 

made some indecent overtures to Musammat Maina, the 

wife of the deceased, Bhagwati Din. Musammat Maina,. 

having resented these overtures, told her husband about 

it and also her mother-in-law, Musammat Jagwanti.

W hen this matter became known to the biradari, the 

accused as well as Musammat Maina were outcastecL 

Subsequently, the biradari people being satisfied that 

Musammat Maina was innocent, she was readmitted into 

the biradari, but the accused remained an outcaste.

As a result of this, there existed enmity between the 

accused and Bhagwati Diny deceased.

On the night of the 16th of May, 1954, Bhagwati D in 

and his mother, Musammat Jagwanti, were having some 

talk with one of their neighbours, Musammat Raj Dei,, 

when the accused. Raja Ram, happened to pass that 

way. He addressed Bhagwati Din in a defiant tone 

that he should make way for him, Bhagwati Din made 

no reply and the accused passed on* but after going a 

few steps, came back and again complained to Bhagwati 

Din for not making way for him in spite of repeatedly 

being asked to do so. Bhagw^ati D in then said in reply 

that the place was wide enough even for a bullock cart 

to pass, and protested against R aja Ram addressing him  

in that harsh tone. Thereupon, Raja Ram  caught lio ld  

of the neck of Bhagwati D in and began tb strangle 

him. H e Edso threw him on the ground sat over



1934 him and smote the chest and stomach of the deceased
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R a j a  R a m  with his knee and elbow. Musammats Jagwanti and

K i n g -  Raj Dei then raised a cry which brought Sripal, brother
liMPEEOB Bhagwati Din, to the scene. Sripal asked Raja Ram  

to leave Bhagwati Din, but when Raja Ram paid no 

sriî stava ^ecd to it, Sripal arave him  two lathi blows. O n
and Thomas, ' r  o _

receiving the blows, Raja Ram left Bhagwati Dm. 

Bhagwati had become unconscious and was removed by 

Sripal over his shoulders to his house where he died 

in the small hours of the morning.

T h e prosecution has examined is  persons; of these 

P. W . 6 Musammat Jagwanti, and P. W . 7 Musammat 

Raj Dei witnessed the whole quarrel from beginning to 

end, and Sripal, P. W . 1, witnessed it since the time he 

arrived on the scene. Four other witnesses P. W . 8 

Siiraj Bali, P. W . 9 Ram Narain, P. W . lo  Ram Asray 

and P. W. 11 Ram Hait, reached the place on hearing 

the hue and cry and saw the accused sitting on the chest 

of the deceased and strangling him. W e have carefully 

examined the evidence of these witnesses. T h e  story 

told by them is simple and straightforward. It is also 

in substantial agreement with the version given by 

Sripal in his first report made at the police station on the 

morning of the 17th of May, 1934. Nothing has been 

brought out in the cross-examination of these witnesses 

to discredit them. A ll the witnesses are of the same 

caste to which the accused and the deceased belonged. 

There is nothing on the record to show that they had 

any motive for falsely implicating the accused. T h e  

accused himself, in his statement in the court o£ the 

Committing Magistrate, as well as in the court of the 

learned Assistant Sessions Judge, admitted that he 

passed the place where Bhagwati Din was sitting on the 

night in question, and asked him to make room for him 

whidi led to an altercation between them. He would, 

however, have us believe that Bhagwati Din, and his 

brother, Sripal, were the aggressors; that he did not cause



19S4any injury to Bhagwati D in and that Sripal had hit him

with lathi blows which made him unconscious. W hen
V.

questioned by us, the accused has repeated the same K in g-  

story and is unable to offer any explanation as to how 

Bhagwati Din met his death. Thus, having given our 

careful consideration to the prosecution evidence, we 

have no hesitation in agreeing with the learned Assistant JJ-

Sessions Judge, that it is true and worthy of credit. In 

fact, the case against the accused is so clear that all the 

four assessors also were unanimously of opinion that the 

accused was guilty of the offence with which he was 

charged.

T h e  next question which arises on the application for 

revision made on behalf of the Crown is, whether on 

the facts proved, the offence committed by the accused 

fell under section 302, or under section 304 of the Indian 

Penal Code. In case the offence was one under section 

30S, the only course possible w ould be to order a retrial 

as the accused was not charged under section 305 of the 

Indian Penal Code. T h e  evidence shows that the 

accused was unarmed. T h e  accused was present before 

us in court, and in our opinion, he is a man of a very 

ordinary constitution. T h e  differences which existed 

between Raja Ram  and Bhagwati Din, which are set up 

by the prosecution as the motive for the crime, were 

also not of such a serious character that they could justify 

the inference that Raja Ram had any direct intention to 

kill Bhagwati Din. T h e  medical evidence shows that 

Bhagwati Din was of a fairly muscular b u ild . T h e  post 

mortem examination does not reveal any definite exter

nal signs of any injury nor any external wound. U n

fortunately, the corpse was in an advanced sfat^ of 

decomposition at the time of post mortem examination 

and sO the C ivil SurgeOn could not ascertain the exaGt 

cause of death. W e have, therefore, as regards the 

nature of the injuries, to depend merely upon* the 

evidence of the laymen who witnessed the occurrence.
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1934 According' to that evidence, as already stated, the accused 

Raja Ram sat on the chest of the deceased and strangled him.

K in g - Taking all the evidence into consideration, we think that 
Emperor ^ase is on]y One of culpable homicide and not of 

murder. T he case, in our opinion, is one in which the 

Srimstava death was caused by doina; an act “with the intention of
&nd Thom as, . , . , . /  . . . i a  ”

JJ. causmg such bodily injury as is likely to cause death 

within the meaning of section 299 of the Indian Penal 

Code, but does not fall within any of the clauses of 

section 300 of the Indian Penal Code. T h e  distinction 

between the two cases though fine is appreciable.

In the case of King-Emperor v. Ratan (1), decided by 

a Bench of this. Court to which one of us was a party, 

the distinction is discussed at length.

An offence may amount to culpable homicide but not 

murder even though none of the exceptions in section 

300 are applicable to the case. T he learned Govern

ment Advocate sought to bring the case under clause (ij) 

or clause (3) of section 300. Although the accused, when 

he strangled the deceased, may be imputed the intention 

of causing such bodily injury as is likely to cause death, 

yet it is difficult to say that he acted with the intention of 

causing such bodily injury as he knew to be likely to 

cause death, or as is sufficient in the ordinary course of 

nature to cause death. W e do not think there was an 

intention to cause death, nor do we think that the bodily 

injury was sufficient in the ordinary course of nature to 

cause death. T h e clauses of section 300 in question 

imply a direct mental intention and a special degree of 

criminality which is not made out in the present case. 

W e think, therefore, that sufficient grounds do not exist 

for -our ordering a retrial on a charge under section 30  ̂

of the Indian Penal Code.

T h e next question is as regards the powers of this 

Court about enhancing the sentence. T h e  case, as men

tioned before, was -tried by an Assistant Sessions Judge.
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l ‘>34and the maximum sentence which he could pass under 

the law was rigorous imprisonment for a period of seven Raja Ram

years. T h e question arises whether this Court, in the kintg-

exercise of its revisional powers under section 439 of 

the Code of Criminal Procedure, can inflict any greater 

punishment than could have been inflicted by the trial Srimstava
 ̂  ̂  ̂ and Thomas,

Judge. There is no decided case of our Court on this JJ-

point. T h e  only limitation regarding enhancement of 

sentence contained in section 439 of the Code of Crim inal 

Procedure is to be found in clause 3 of that section which 

provides that where the sentence dealt with under the 

section has been passed by a Magistrate acting otherwise 

than under section 34, the Court shall not inflict a 

greater punishment for the offence which, in the opinion 

of such Court, the accused has committed than might 

have been inflicted for such offence by a Presidency 

Magistrate or a Magistrate of the first class. T h e  present 

case is not one tried by a Magistrate, and this clause 

clearly has no application. W e are of opinion that, 

except in the specific case provided for in clause this 

C o u rt’s powers of enhancement of sentence under section 

439 of the Code of Crim inal Procedure are not in any 

way restricted, and we are therefore competent to inflict 

any sentence which, in the circumstances of the case, 

m ight appear to be proper, irrespective of the limits of 

the powers exercisable by the Court of trial. In 

Emperor v. Kamal (1) two Judges of the Sind Judicial 

Commissioner’s Court held that the power of enhance

m ent of sentence conferred upon the H igh Court by 

section 439, Crim inal Procedure Code, is lim ited only 

b y  clause (3) of that section, wMch clause does not 

regard the difference in the powers of the trying Magis

trate under section 32 of the same Code, but lays* down 

the general rule that in cases of sentences passed by 

Magistrates not empowered under section 34, tlie lim it 

o f enhancement shall be the sentence that tnay be
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1934 inflicted by a Presidency or a first class Magistrate. This.

Raja kam case was followed by a single Judge of the Lahore H igh 

KtNG- Court in  CiTotuii v. Jci^at Sifi^h and o i l i o s  These
E m pebor  support the view taken by us as regards our powers

in the matter of enhancing the sentence.
Srhastava  There Can be no doubt that the injuries inflicted by 

JJ. ’ Raja Ram were the cause of the death of Bhagwati D in

which ensued within a few hours of his receiving the 

injuries. It is also clear that the injuries were not 

accidental. W e think that a sentence of five years' 

rigorous imprisonment was altogether inadequate. W e  

would, therefore, enhance the sentence to a period of 

ten years’ rigorous imprisonment.

T h e result, therefore, is that we dismiss the appeal 

of Raja Ram, and allow the application for revision, and 

upholding the conviction under section 304 of the Indian 

Penal Code, enhance the sentence to one of ten years" 

rigorous imprisonment.

Appeal dismissed.
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O R IG IN A L  C IV IL

B efo re  M r. J u stice  B isheshivar N a th  Srivastava

DEPU TY COMMISSIONER, KHERI, AS M AN AGER, 
January, 2 CO U RT OF WARDS MAHEW A ESTATE (Plaintife)

~  PAN DIT DAYA CHAND GHAUBEY and others (Def.kn^
DANTS)*

U n ited  Pro-dnces C o u rt o f W ards A c t  {IV  o f  ig i2 ) , sectio n s  8, 11 
and  55—D eclaration  u n d e r  sectio n  8— F o rm a lities  o f se c tio n  8 
?iot co m p lied  xuith— D ecla ra tion , w h eth er can be q u e s tio n e d  

by C iv il  C o u rt— Claim, fo r  dam ages— S u it fo r  p erso n a l c la im , 

ivh ether can be m a in in in ed  by a ward— S ectio n s a?id 55.
C o u rt o f W ards A ct, scop e of.

If a declaration made by the Local Government under sec tion 
8 is wholly without jurisdiction and outside the scope of fixe 
section, it might be treated as a nullity, but if the Local Govern
ment has committed any irregularity or even illegality in the

^Origiifal Suit No. i of 1934.

(1) (inif)) I Lab.. 4r,.n,


