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properly exercised. The discretion is given by the words ¢ such
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Court after making any preliminary inquiry that mey be necessary, Omivoman:
may send the case for inquiry or trial” It is therefore for the MAHOMED

Court acting in the matter in the exercise of its diseretion to
determine whether or not to make such preliminary inquiry.
There may be cases in which at any rate it is plain that such an
inquiry ought to precede the procedings contemplated by the sec-
tion. We think this is one of them on the face of it. Upon the
order of the Deputy Magistrate, which has been read and com-
mented upon before us, the case is surrounded with difficulties.
'We do not think that the order was rightly made as having been
made upon the impression produced by such evidence as wasin
this case heard by the Deputy Magistrate. We think that in the
circumstances of this case he ought to have made an inquiry before
exercising his powers under section 476, and as he has not done so,
we must seb aside his order and make the rule absolute,

As I have stated, with reference to what I have said upon
section 195, I simply expressed my own individual opinion. Mr.
Justice Rampini is of opinion that a general sanction may be given
under section 195; but our judgment that if the sanction issued
under section 476, it must be revoked, and if under sectlon 195, it
must be set aside, is common to us both,

A. T. M. A, R. Rule mads absolute.

CRIMINAL REFERENCE,

Before My, Justice Prinsep and Mr. Justice Ghose,

KALI DASSI (Compraznant) ». DURGA CHARAN NAIK
(DErENDANT).*

Maintenance, order for-~Proceedings on application for maintenomse—
Ewidence, record gf—Suwmmary érial—Criminal Procedure Code (dct
X of 1882), ss, 866 and 488,
Proceedings under Chapter XXXVI of the Code of Criminal Procedure
cannot be gonducted as in a summary trial under Chapter XXI1, but the
evidence taken must be recorded as provided by section 355,

* Criminal Refereuee No. 207 of 1602, made by J. Crawlurd, Esq., Sessiony
Jdudie of Hooghly, daied e 10th Novomher 1802, against ihe order passed
by H. Thompson, Esq., Deputy Magisirale of Serampore, dated the 26th
October 1892, o
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Tu1s was o veference by the Sessions Judge of Hooghly under
section 438 of the Code of Criminal Procedure.

The accused was summoned before the Deputy Magistrate of
Serampore by one Kali Dass, who claimed maintenance from him
under the provisions of section 488 of the Code of Crimingl
Procedure for his illegitimate child, The accused pleaded that he
was not the father of the child and therefore mot Hable, The
Magistrate purporting to proceed by way of summary trial, and
without recording any evidence, passed an order under the section
directing the accused fo pay a monthly allownnce of Re. 1-8 for the
support of the child. It appeared in the record of the ense kept
by the Magistrate under section 263 that the complainant herself
snd some witnesses called by her were examined, and also that &
witness had Dbeen exemined for the defence, but their evidence
wag not vecorded. The order of the Magistrate was recorded in
the following terms:—

« From the evideneo of tho woman herself and of her witnesses, and of a
witness for the defenee, there can be no doubt that Dnrga Charan Naik is
the father of the child in the woman’s arms. T allow the woman Re. 1-8
month from tho date of this erder.”

On the matter being represented to the Sessions Judge, he
referred the ease with the following remarks :~—

“Inguiries under Chapter XXXVI of the Code are not enumerated in
gection 260 as among cases which may bo fried summarily, while the last
clouse of section 488 distinetly requives a record of ovidence as in summons
cases, that is in accordance with the provisions of seetion 865, There heing
no reeord, it is impossible to say whother the evidenco acted on was crodible
or not.” ’

No one appeared on the reference.

The judgment of the High Court (Priverr and Guose, JJ.)
was as follows :—

Proceedings under Chapter XXXVI of the Code of Criminal
Procedure cennot be conducted as in a summary trial under
Chapter XXII. The evidence should be recorded as provided by
saction 855. It is therefore impossible to form any opinion on the
proceedings of the Magistrate or the correctness of his order. 'We
observe that the Magistrate in the explanation called for by the
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Sesslons Judge states that ¢“in these simple and very common cases 1892
I do mob record much of the evidence.”” In this case he has g, Do

recorded none at all. Consequently a Court of Revision is unable v
to satisfy itself that the order is a proper order. The case must gfﬂm
therefore be properly fried. NaIg,

Ovder set aside and new trind divected,
H T, H.

CRIMINAL MOTION.

Before Mr, Justice Prinsep and M. Justice Ghose.

ROHIMUDDI awp avorner (Prrrrronmrs) v, THE QUEEN-EMPRESS, 1892
oN THE PROSECUTION OF ASTRAM BIBI (Orrosirs Panty)¥ December 1.

Judgment~—TForm and contents of judgment—Criminal Procedure Code (det
X of 1882), ss. 867, 537,

A Sessions Judge in disposing of a Criminal Appeal recorded the follow-
ing judgment :—

“ The appellants have heen convieted of breaking into Flari’s house at
night, dragged Hmi’s wife to the fields and dishonoured her, though they
did not have intercourse with her. I have read through the evidence, and
heard the appellant’s pleader, and I think that the Deputy Magistrate was
quite right to believe tho evidence. The sentence of one yesr's imprison-
ment and Rs. 50 is not heavy. I dismiss the appeal.”

Tt was contended that this was not a judgment wilhin the terms of
section 367 of the Code of Criminal Procedure.

Hold, that having regard to the provisions of section §37, it does not follow
that becanse the form of a judgment does not exactly comply with all
the requirements of section 867, it isnot & valid judgment, and that as this
judgment showed that the Sessions Judge had appreciated the point that
the prosecution had to establish, viz., the credibility of the cvidence of
the witnesses for the proseeution, and had expressed his opinion on that
point, there being nothing to show that any other point was raised belore
him, it was not a ecase in which the High Court should exercise its
revisional powers,

Kamruddin Dai v, Sonatun Mandal (1) and In the maiter of the petition
of Ram Das Maghi (2) referred to and commented on,

* Crimimel Revision No. 497 of 1802, against the order passed by B. G-
Groidt, Esq., Sessions Judge of Rungpur, dated the 17th Scptember 1892,
affirming the order passed hy Babu Dina Nath Dey, Doputy Magistrate of
Rungpur, dated the 20th. August 1892,

(1) L L. R., 11 Calc., 449, " (2) L L R, 13 Calos, 110.



