
There is another reason why the suit of the plaintiffs- 
Ehsan Beg appellants cannot succeed; it is that it is barred by 
Rahmat Am clause (b) of section 56 of the Specific Relief Act as it 

seeks to stay proceedings in a Court not subordinate to 

Ziaui Court from, which the injunction is sought.
iia.jan,J. The appeal fails and is dismissed with costs.

Ap pe al  dismissed.
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A PPELLA TF CIVIL

Before M r.  Jtis lice E. M . N a n a vu t ty  and  M r.  Justice 
Z iau l  Hasnn

1 0 3 4
November  1 5  ABDUL H A M ID  K H A N  ( P l . A I N T l F F - A P P E L L A N ' r )  V. PIA R E 
““  “ M IRZA AND ANOTHER (DeFENDAN’I'S-RESPONDENTS)*

M o h a m m e d a n  L a w — In h e r ita n c e — Shin M o h a m m e d a n  dying  

leaving chi ld less  iviclow and no o th e r  heirs— Widozu e n t i t le d  

n o t  only to one-fo urth  share b u t  gets re m a in d e r  by the  

d octrine  o f  “  return

In the absence of all other heirs a childless Shia widow is en­
titled to not only a one-fourth share in the movables but gets 
the remainder of her husband’s property also by the ch^ctriiie of 
“ return” , M o h a m m a d  A rshad C h o w d h a ri  v. Sajida Beuurn,  

(i), K h u rs a id i  B e g u m  v. Secretary of State for In dia  in  C o u n c i l  

{2,), B a fa tu n  v. Bilatl  Kltarnun  (<]), and C o lle c to r  of M asulipa-  

tam- V. Cavaly Vencata N a rrainapah  (4), referred to.

Messrs. H a r  D h i a n  C h a n d r a ,  R a r n  N a t h ,  G h u l a r n  

H a s n a i n  N a q v i  and T a o s k u q  M i r z a ,  for the appellant 
Mr. M o t i  L a i  T i l h a r i ,  for the respondents.
NA N A V U T T Y  and Z i a u l  H a s a n ^  JJ. : — This second 

appeal raises an important question of Mohammadan 
Law applicable to Shias. It yrises out of a suit brought 
by the plaintiff-appellant against tlie respondents and 
one Khurshed Husain for possession of a house situate 
in Gannewali Gali, Mohalla Aminabad, in the city of 
Lucknow, and for mesne profits.

*Second Civil Appeal No. 19 of iQî ‘5, againsl the decree of Pandit Brij 
Kishan Topa, Subordinate Judge of M alihabad at Lucknow, dated the 5th 
o f December, 1933, upholding the decrec of Babu Hiran Kum ar Ghoshal, 
Munsif South, Lucknow.

(1) (1876) I .L .l l .,  pj C a t , 701'- (ii) (u)2()i I .L .R ., Pat.,
(3) (1903) I.L .R ./3 0  Cal., 6S3. _ (4) (iSfio) 8 M .I.A ., 500.' ‘ '



The house was said to have been built by Musammat 
Tahiran Jan and Karamat Husain, wife and son respec- abdul
tively of one Asghar Ali, a Shia Mohammadan, after khI?
Asghar A ii’s death by raising money by mortgage of 
another house. How Abdul Hamid Khan, plaintiff, Mieza
claimed title to the house was as follows. His case was 
that I ’ahiran Jan died in 1923 leaving Karamat as her sole 
heir, that Karamat died in 1928 leaving his widow 
Musammat Ahmadi Bibi as his heir, that Ahmadi Bibi Hamn,jj. 

was succeeded on her death in 1930 by her mother, 
Musammat Bachchan, who when she died in the same 
year left two heirs, namely, her second husband 
Farkhund Ali and her son, the present plaintiff, appel­
lant and that on Farkhund A li’s death in November,
19 30 the plain tiff-appellant became sole owner of the 
house. According to the plaintiff bodi the old and the 
new houses were mortgaged by Karamat to Khurshid 
Husain, defendant 5̂, who is no party to this appeal, in 
1925, but obtained a lease from the mortgagee and 
sublet both the houses to one Fazl Beg and Mohabbat 
Husain, and then left Lucknow for Calcutta. It ŵ as said 
that Fazl Beg and Mohabbat Husain let out the house 
in question to Piare Mirza, defendant No. 1. Khurshid 
Husain, it is said, let out the house in Karamat’s absence 
in Calcutta to one Masum Ali and when the latter 
brought a suit for rent against Piare Mirza the latter 
denied Karamat’s title and set up ownership by adverse 
possession. In that suit Piare Mirza also alleged that 
Amir Mirza, defendant 2, his step-son, was heir to Kara­
mat and hence he was also impleaded by the plaintiff- 
appellant in his suit.

In his defence to the suit Piare Mirza respondent 
admitted Karamat’s ownership of the house but denied 
that Ahmadi Bibi was his wife and alleged that Karamat 
had a brother, Munne, whose son was Amir Mirza, 
defendant 2, and that Amir Mirza was the heir to Kara­
mat. A further plea was thai even if Ahmadi Bibi was 
wife of Karamat, she, as a childless Shia widow, was
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entitled to no more tliao a fourth share in the materials 

Hamid of the hoiise and the rest should go to Amir Mirza, or if 
he be not found to be heir to Karamat, the house should 

PiiVBB esclieat to the Crown.Mirka
The trial Court held that Ahniadi Bibi was not the 

wife of Karamat and dismissed the suit, though it also 
ând zWd that Amir Mirza was not the son of Munne or heh" 

H asa n , J J . Karamat. The learned Subordinate Judge of Malih­
abad in appeal found that Ahmadi Bibi was the wife of: 
Karamat, but holding that the plaintiff was entitled to 
no more than one-fourth of the materials of the house 
refused to dispossess the defendants and dismissed the 
appeal.

The plaintiff has brought this second appeal, which 
first came on for hearing before a learned Judge of this 
Court sitting singly, who was of opinion that the case 
should be heard by a Bench of two Judges, and hence 
it has been put up before us.

The sole question of law for determination in this 
second appeal is whether in the absence of all other heirs 
a childless Shia widow is entitled to only a one-fourth 
share in the movables, the rest escheating to the Crown, 
or whether the widow can get the remainder of the 
hu.sband’s property also l̂ y the doctrine of “return” .

We have heard the learned counsel on both sides, 
considered the cases relied on by them and one of us has 
also consulted the original texts of Shia Mohammadan: 
Law. As a result we have come to the definite conclu­
sion that the question in issue must be decided in favour 
of the appellant.

The learned counsel for the appellant has relied on 
the cases of Mohammad Arshad Choivdhry v. Sajida 

Begum  (i) and Bafatun v. Bilati Khaniim, (2), but in 
both these cases the question vvas about the succession to 
the property of a Sunni Mohammadan, while in the 
present case we are dealing with the case of a Sliia 
Mohammadan. Similarly, the cases of Musamma.t

U)  (18761 I .L .R ., 3 CaL, 702. (i!) (1903) I .L .R ., go C al., fiSg.
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Khursnidi Begurn v. Secretary of State for India in 

Council (i) and The Collector of Masulijiatarn, v. Cavaly 

Vencata Narrcmiapah (2) can be no guide in the present hamid 
case. While in the former case a Shia Muslim had died 
absolutely without any heirs, in the latter the question 
was about the estate of a Brahmin dying without heirs.
The question that we have to decide, namely, whether 
a childless Shia widow is entitled to her husband’s pro- 
perty by the doctrine of “R ud” did not arise in these Hasan, j j , 
cases at all.

Coming now to the authorities on Shia Mohammaclan 
Law we find that there is divergence of opinion among 
them on the point in question. The Right Honourable 
Sir D. F. A'lulla in his “Principles of Mohammadan Lav^” ,
(910th Edition, page 94) lays down, “If the deceased leit 
a wife, but no other heir, the wife will take her share -J, 
and the surplus will escheat to the Ca'own; in other 
words, the surplus never reverts to a wife” .

In Baillie’s Digest of Mohammadan Law we find the 
following: It is otherwise in the case of a husband’s 
decease leaving no heirs of any description save his 
widow, for she receives only her appointed share, viz., a 
fourth part of his property, and the remaining three- 
fourths go to the Imam or public treasury, as a widow 
has no residuary title in any situation whatsoever, 
according to the most prevalent opinion, and to a posi­
tive judgment of the Imam Mohammad Bakir, on whom 
be peace, quoted by Mohammad Ebn Mooslim, in the 
instance of a man who died leaving only his widow, to 
this effect: “She receives only a fourth part, and the 
residue goes to the Imam.” (Baillie’s Digest of Moham­
madan Law, Part II, 2nd Edition, page 339).

The theory of the residue going to the Imam is also 
found in W ilson’s Anglo-Mohammadan Law (6th 
Edition, page 450), where it is said, “The surplus does 
not ‘return’ to the wife even where there are no other 
heirs, but passes by escheat in Shia theory to the Irnam” .

(1) (11126) I .L .R ., r, Pal., 539. (2) (i860) 8 M .T.A., 500.
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The correct and die most authentic view, however, 
Hrm  ̂ appears to have been taken by the late Mr. Amir Ali in
K:han his book on Mohainmadan Law (Volume II, 4.th Edition,
PiIuE where he says, “If a woman die leaving her
Mtrza surviving her husband as her sole heir, he takes the entire

inheritance, half as his specified share and the remainder 
by return. According to the ancient doctors, the widow, 

^mTziaui when sole heiress, did not take by return; according to
Sasar^JJ. j-Qok her one-fourth, and the residue went to

the Imam. As stated already according to the modern 
jurists the widow also is entitled to take by retur?i. 

T his is the rule now in force’ '.

In our opinion the view expressed by the late Mr. 
Syed Amir Ali is entitled to great weight not only 
because his book is “compiled from authorities in the 
original Arabic” but also because he was himself a Shia 
Mohammadan and this is the view that we ourselves 
have come to after consulting the original texts.

In the Sharaya-ul-Islam, which is one of the most 
authentic books on Shia Mohammadan Law and which 
is referred to by almost every writer on Shia Law we find 
the following:

L_5"t'w ictHX!)

& jl l)  j_)| OyfJ ^5 5 5 O j

5  ̂ it jJ b UjsSsi.1

[The third case (of husband and wife being heirs) is 
where there is no heir whatever either by blood or by 
connexion. In this case half is for the husband and 
die residue is ‘'returned” to him, and for the wife is 
one-fourth. On the question w^hether or not there is 
“return” for the wife there are three doctrines. One 
is that there is “return” for her; the second is that there 
is not, and the third is that she gets by “return” in the 
absence of the Imam, not in his presence. The correct 
view is that there is no “return” for her. (Vide Sharaya- 
ul-Islam printed at Alavi Press, Katra Mohammad Ali 
Khan, Lucknow, page
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The view expressed by the author of Sharaya-iil-Islam 
must, however, be taken in the hght of what we gather abditi

from other sources of Shia Mohammaclan Law. Out of khak

the four books on Traditions which are given the fore- 
most place in point of reliabihty is a book called Al- Mirza

istibsar. In it we find the following traditions:

, J.A.CI , L..* ■ [*--• ,.vt . i.iJ (1 ) Aanavutiy■ a   ̂ r- ^  ^  u-  ̂ o- ' \ I
 ̂ L s - S y j  U  J ' J  Hasan, JJ^

1̂ 1 db j*' jtil JU ®.jAC

(From Abu Basir, through ihe sources mentioned: be 
said, “I asked Abu Jafar— Imam Mohammad Bakir—  
about a woman who died without leaving any heir 
except her husband. He said that when there is no 
heir other than the husband he gets the entire property 
and that for the wife there was one-fourth and the rest 
is for the Imam” .

(From Mohammad son of N aim : he said, "I wrote to 
Imam Musi Kazim about Mohammad bin Amir who 
died without leaving any heir besides his wife and. he 
wrote back to me with his own hand 'one-fourth is for 
the wife and send the residue to us’ ”

ii cu-ls JU' ^U^iUvIc iUttivC ^)\ j^c

Jls 5
#  j U l f  tl3

(From Abu Basir: he said, ‘1  asked Abu Abdullah—
Imam Jafir Sadiq— about a man who died leaving only 
a widow; he said, ‘The entire property is for her. I 
then asked him about a woman who died leaving only 

her husband and he said. The entire property was for 

him’.”
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Nanavutty 
and Ziaul 

Hasan., JJ.

(Vide Al-istibsar, printed in Jafai'i Press, Naklias, 
Lucknow, Volume II, pages 2']2 and

From among the iiiore lecent authorities we may quote 
the following from the Persian boolc Rauzatul Alilcam, 
by one of the most renowned Shia scholars of Lucknow, 
namely, Maulana Syed Husain:

sS 5 ( !̂1x 5 (2)

lil •ar* o V J ,’

t£2̂  c) >
«' (SJij

(As for “return” on the wife, there is divergence of 
view s on it. The lirst A'iew is that the residue of the 
shares is for the Imam and that there is no “riid” for 
the wife. This is the generally known view. The 
second is that the wife is entitled to “rud” absolutely. 
This view has been reported from Sheikh Mufid. The 
third is that a wife gets by “rud” in the absence of the 
Imam and not in his presence. This is the correct view 
in theology.)

It may be noted that according to the passage c[uoted 
above from Rauzatul Ahkam the view that the widow 
is absolutely entitled to “ Rud” is reported from Sheikh 
]\'liifid. Sheikh Mu fid was one of the greatest Shia 
jurists of his time (a .h . to 419,) and is frequently 
referred to by Baillie in his Digest of Mohannnadan Law.

But even if the widow’s absolute right to “return” be 
doubted, what is very clearly established by all the author­
ities cited above is that there can be no manner of doubt 
about her right to “return” in these days when there 
is no Imam in existence on the physical plane. Accorcf- 
ing to the Shia belief, no doubt, the Imam is ever' 
present, though he is said to be now hidden from mortal 

■eyes. It is, however, the existence of the Imam in the 

flesh on this earth plane that according to all the author­

ities prevents a widow from getting the I'esidue of her



husband’s inheritance by “ R u d ” . T herefore, w hen no 

Im am  is in existence in actual flesh she is undoubtedly 

entitled to gel the benefit of the doctrine of “ r e tim i” . Khan

As according to the view  taken by iis Ahm adi B ib i ptake

X'/as entitled to the w hole of her husband’s inheritance 

and as the plaintiff-appellant is her sole heir his suit

m u s t  s u c c e e d .  N anavuU y

T h e  appeal is,, tlierefore, allow ed w ith costs and tlie 

plaintiff-appellant's suit decreed as prayed.

Appeal allowed.

V O L . x ]  L U C K N O W  S E R I E S  557

A PPE LLA TE  CIVIL

B e fo re  M r. J u st ice  E. M .  Nariavutty and M r. Justice  

G. H .  I 'h o m a s

H A R I SH A N K A R  (JUDCAlKNT-DElVrOR-APPELLANT) V.  M'USAM'- 19 3 4

M A T  A M IN A  BIBI (DeCREE-HOIJ>ER-RESPONDENT)* JS lo v e m b e r 19

C i v i l  Procedure C o d e  {Act V  of 1908), O rd e r  X X I ,  rules  84 dv.d 

8g— L im ita t io n  A c t  ( I X  o f  igoS), S c h e d u le  I ,  A r t i c le  166—
O iid h  C iv i l  R u l e s ,  R u l e  311-— E x e c u t i o n  o f  decree of C iv il  

co u rt— Self  a cq u ire d  reven ue-p ayin g land of  ju d g m e n t-d e h to r  

ord e re d  to be s o ld — Sale by C o l le c to r— Sale, xohen c o m p le t e —

A p p r o v a l  o f  e x e c u t in g  co u rt— A p p l ic a t io n  to set aside sale—
L im i t a t io n ,  starting p o in t  of— D a te  on w h ich  sale is 

approved.

Where in execution of a civil court decree self-acquired pro­
perty of the judgment-debtor is ordered to be sold and the 
papers are sent to the Collector under rule 211, Gudh Civil 
Rules, for sale, the Collector conducting’ the sale is only a 
ministerial officer appointed to sell the property and the Civil 
Court remains seized with the execution. The sale, although 
held by an oflicer of the Court, or by a person appointed in this 
behalf, is nevertheless a sale by the Court itself. It is not com­
pleted imtil the Com't formally accepts the bid and declares the 
purchaser under Order X X I, rule 84, Civil Procedure Code.
Prior to such order, the bidder, whose bid has been accepted 
by the sale officer at the time of the bid, does not acquire any 
interest in the property. He becomes the purchaser only when

^Execution of Decree Appeal No. 23 of 19.=̂ ?,, against the order of Pandit 
Bri] Kishen 'Topa, Subordinate Jude;e of Maiihabad at I.iickiiow, dated the 
n th  of January, 1933, reversing the order of S, Akhtar Ahsan, Munsif,
Lucknow, dated the i6th of March, 1932.


