
an adjournment by taking liieir stand on a technical 
interpretation o£ the provisions of order X L Y II, rule i Kalloo 
of the Code of Civil Procedure. W e have no sympathy 
with the appellants’ contentions, which are altogether 
without merit. We accordingly dismiss the appeal with 
costs.

Appeal dismissed.
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A PPE LLA T E  CIV IL

B e fo r e  M r .  J u st ice  Z im il  H a sa n

EHSAN BEG a n d  a n o t h e r  ( P l a i n t i f f s - a p p e l l a n t s )  v . RAH- 1934
M A T ALI AND OTHERS ( D e FENDANTS-RESPONDENTS)* Ottobey, 9

M o h a r n m e d a n  L aio— W aqf— Cypress, d o c ir in e  o f— Cernetp.ry 

closed fo r  hnrial— Priv a te  in d iv id u a l  constru ct in g  house o n  

it and  m akin g  waqf o f  it— Waqf, toJtether va lid — M a te r ia l  o f  

housej, lohether constitutes  waqf— P<?r.son ?iot oioniri<r p rop erty ,  

ivh ether  can m a ke a waqf o f  it— Specific  R e l i e f  A c t  (I o f  

1877), section  56— In ju n ctio n -— S uit  for i n i u n c t io n  to stay 

p roceed in g s  in a C o u r t  not su b o rd in a te  to th e  Coiirt  from: 

w h ich  in ju n c t io n  is sought; ?naintaina-bility of.

A  person who is not owner of any particular property cannot 
make a w aqf  of it.

A person has no right whatever to bniltl a liouse on a por
tion of a p u b l ic  cem etery. A h d u l  G h a fo o r  v. R a h m a t  A l t  (1),  

referred to.
Where a person builds a house on' a portion of a public 

graveyard which had been closed by order of the Municipal 
Board and then makes a wnqf  of it and appoints m uta w allis ,  

the materials of the house only will constitute a w a q f  and can 
be made use of for the purposes of the luaqf as the mutaxvallis  

think best, but the house, having been built on ivacjf property 
without any right or power, cannot be allowed to remain stand
ing even as a source of income for the cemetery xuaqf as in the 
first place, it is quite within the range of possibility that the 
cemetery may at some future time be again used for purposes 
of burial, and in the second, a construction which is in its 
inception illegal cannot be allowed to remain standing in con
travention of the original purposes of the waqf.

^Second C ivil Appeal No. 349 of 1933, against the decree of Dr. Ch, A bdul 
Azim  Siddiqi, Additional Subordinate Judge of Liicknow, dated the 31st of 
July, 1933, confinnins^ the decree o f BalDu Gulab Chand Sriinal, M nnsif 
i(South), Lucknow, dated the 31st of M arch, 1933.
'  (1) {1930) 7 O .W .N ., 382.



1934: A suit for perpetaal in junction  seeking to stay proceedings in
Ehs-vn BEa court not subordinate to the C ourt i'rora which the iiijiuiction

V is sought is barred by clause (b) of section 56 of the Specific
BAmiAsr Alt

Mr. R a -m a p a t  R a m ,  for the appellants.
Messrs. M. H . Kidwai and E. R . Kidwai, for the 

respondents.
Z iA U L . H a s a n ,  J .  : — This is a second appeal against 

a decree of the learned Additional Subordinate Judge 
of Liicknow, dated the gist of July, 1933.

The suit of tlie plaintilfs-appellants related to a grave
yard within the Municipal limits of laicknow. It 
appears that the graveyard was closed by order of the 
Municipal Board many years ago. One Abdtd Ghafoor 
began to build a house in a portion of the graveyard 
in 1929 and the present defendants-respondents brought 
a suit as representatives of the Muslim community for 
a declaration that the cemetet'y was public. This declara
tion was granted and the decree Tvas affirmed by this 
Court. As by this decree the respondents coitld not get 
the house built by Abdid Ghafoor demolished, they had 
to bring a suit for its demolition. This sirit was decreed 
both by the Muosif and by the Subordinate Jndge in * 
apjieal. After this Abdul Ghafoor made a wa/jf of the 
house and appointed Ehsan Beg, plaiiniif-aiipellant 
No 1 rnutwalli. When the respondents tried to put the 
decree for demolition of the house into execution, the 
present plaintiffs-appellants who claimed to have been 
appointed as rniitawallis  of the cemetery by the nwhalla 
people, brought an objection against the execution but 
their objection was dismissed. Thereupon they filed 
the suit from which this appeal has arisen for a perpetual 
injunction restraining the defendants-respondents front 
executing their decree by demolition of the house.

The suit was dismissed by die trial Court and the 
appeal filed by the plaintiffs was dismissed by the Sul>- 
ordinate Judge.

The plaintiffs have brought this second appeal. 
Their learned counsel has advanced various arguments
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1934ill support of the contention that tlie house should be
ailowed to stand but in my opinion none of them has Ehsain Beg

any force. The cemetery in question has been held to rahmat ali

be a public cemetery— vide A b d u l Ghafoor v. Rahm at

A ll  (i) and Abdul Ghafoor had no ridit whatever to ,
.  ̂ . . .  ZiauJ

build a house on a portion of it. It was said that he had Samn, J. 

made the house wagf but I do not see how a person who 
is not owner of any particular property can make a waqf 

of it. The materials of the house will no doubt consti
tute a waqf and they can be made use of for the purposes 
of the waqf as the plaintiffs-appellants think best. The 
house, having- been built on waqf property without any 
right or power on the part of Abdul Ghafoor, cannot 
he  allowed to remain standing. It was said that the 
cemetery having been closed for use as such by the 
Municipality, the house might be allowed to stand at 
least as a source of income for the cemetery waqf; but, 
in the first place, it is quite within the range of possibi
lity that the cemetery may at some future time be again 
used for purposes of burial, and in the second, a con
struction which is in its inception illegal cannot in my 
opinion be allowed to remain standing in contravention 
of the original pitrposes of the waqf. An argu m en t 

similar to that made here appears to have been put 
forward in the previous case between the present respon
dents and Abdul Ghafoor (i) but the Hon’ble Judge 
who decided the appeal disposed of it by quoting the 
following passage from Baillie’s Digest of Mohamedan 
L aw :

“and being asked with  regard to a cemetery, in a 
village where it had gone to decay and there re
mained in it no traces of the dead, not even bones, 
whether it was lawful to sow the land and take its 
produce, answered ‘No’, for in legal effect it is 
still a cemetery.” {Vide page 385).

This disposes of the cypress doctrine so much stressed 
by the learned counsel for the appellants
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There is another reason why the suit of the plaintiffs- 
Ehsan Beg appellants cannot succeed; it is that it is barred by 
Rahmat Am clause (b) of section 56 of the Specific Relief Act as it 

seeks to stay proceedings in a Court not subordinate to 

Ziaui Court from, which the injunction is sought.
iia.jan,J. The appeal fails and is dismissed with costs.

Ap pe al  dismissed.

55^> t h e  INDIAN L A W  REPO RTS [v O L . X

A PPELLA TF CIVIL

Before M r.  Jtis lice E. M . N a n a vu t ty  and  M r.  Justice 
Z iau l  Hasnn

1 0 3 4
November  1 5  ABDUL H A M ID  K H A N  ( P l . A I N T l F F - A P P E L L A N ' r )  V. PIA R E 
““  “ M IRZA AND ANOTHER (DeFENDAN’I'S-RESPONDENTS)*

M o h a m m e d a n  L a w — In h e r ita n c e — Shin M o h a m m e d a n  dying  

leaving chi ld less  iviclow and no o th e r  heirs— Widozu e n t i t le d  

n o t  only to one-fo urth  share b u t  gets re m a in d e r  by the  

d octrine  o f  “  return

In the absence of all other heirs a childless Shia widow is en
titled to not only a one-fourth share in the movables but gets 
the remainder of her husband’s property also by the ch^ctriiie of 
“ return” , M o h a m m a d  A rshad C h o w d h a ri  v. Sajida Beuurn,  

(i), K h u rs a id i  B e g u m  v. Secretary of State for In dia  in  C o u n c i l  

{2,), B a fa tu n  v. Bilatl  Kltarnun  (<]), and C o lle c to r  of M asulipa-  

tam- V. Cavaly Vencata N a rrainapah  (4), referred to.

Messrs. H a r  D h i a n  C h a n d r a ,  R a r n  N a t h ,  G h u l a r n  

H a s n a i n  N a q v i  and T a o s k u q  M i r z a ,  for the appellant 
Mr. M o t i  L a i  T i l h a r i ,  for the respondents.
NA N A V U T T Y  and Z i a u l  H a s a n ^  JJ. : — This second 

appeal raises an important question of Mohammadan 
Law applicable to Shias. It yrises out of a suit brought 
by the plaintiff-appellant against tlie respondents and 
one Khurshed Husain for possession of a house situate 
in Gannewali Gali, Mohalla Aminabad, in the city of 
Lucknow, and for mesne profits.

*Second Civil Appeal No. 19 of iQî ‘5, againsl the decree of Pandit Brij 
Kishan Topa, Subordinate Judge of M alihabad at Lucknow, dated the 5th 
o f December, 1933, upholding the decrec of Babu Hiran Kum ar Ghoshal, 
Munsif South, Lucknow.

(1) (1876) I .L .l l .,  pj C a t , 701'- (ii) (u)2()i I .L .R ., Pat.,
(3) (1903) I.L .R ./3 0  Cal., 6S3. _ (4) (iSfio) 8 M .I.A ., 500.' ‘ '


