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B e fo r e  M r .  Justice  B ish es h w a r  N a th  Srivastava, A c t i n g  C h ie f  

J udg e  a n d  M r .  J ustice  G. H .  T h o m a s

K A L L O O  AND ANOTHER ( D e f e n d a n t s - a p p e l l a n t s )  V. N A T  H U
SAH ( P l a i n t i f f -r e s p o n d e n t )*

C iv i l  P r o c e d u r e  C o d e  (A c t  V o f  1908), O rder X L l ' H ,  ru le  4—   ̂ 1934
A p p e a l  dismissed by H i g h  C o u rt  u n ih  the rem ark that if view  

h ith e r to  taken by it  is over-ruled by J u d ic ia l  Com m ittee.,  

a p p e l la n t  can apply  fo r  revieiu— J tid ic ia l  C o m m it t e e  suhse-  

q u e n t ly  over-ruling th e  vieio— Review^ ivh eth er  co m p e te n t .

Where the High Court in dismissing an appeal remarked 
that it would be open to the appellant, in the event of the view 
hitherto taken by that court being over-ruled by their Lord­
ships of the Judicial Committee to apply for a review of the 
judgment,, if the contingency actually happens a review is com­
petent because the ground on which the review is sought should 
be deemed to be a ground which was in contemplation at the date 
of the decree. Further the decision of the Judicial Committee 
passed sid^sequent to the decision of the appeal by the High 
Court should, in the special circumstances of the case, be treated 
as a sufficient reason ejusdem- generis  with the discovery of new 
and important matter w îthin Order XLVII, rule 4 of the Code of 
Civil Procedure.

L asadin V. G u la b  K u a r  (1), C h h a j ju  R a m  N e k i  (2), and 
K ota giri  Venkata S u b h a m m a  R a o  v. V e lla n k i  V e n ka ta  R a m a  

Rao  (3), referred to.

Mr. Siraj Husain, for the appellants.

Mr. Ram Bharose Lai, for the respondent.

Sr iv a s t a v a , A .C .J. and iHOAfAs, J .: — T h is  is an 

appeal under order X L III , lu le  i(?t') of the C od e of 

C iv il Procedure and section 12(1) of the O udh C ourts 

Act against the order of the H on ’ble M r. Justice Kiscli, 

dated the 19th of Septem ber, 1932, granting the p la in ­

tiff’s application for an order of review  of his judgm ent 

and decree, dated the 20th of February, 1932. A  p re li­

m inary objection has been raised against the hearing o f

■“■Miscellaneous Appeal No. 5 of 193?], ag'ainst the order of the Hon’ble 
Mr. Justice B. S. Kisch, Judge of the Chief Court of Oiidh, Lucknow, dated 
the ipth of September, 1932.

()) (1929'i fi O .W N ., 9i>5. ('j) (1922') I .R., .19 I,A ., 144.
(ĵ ) (iqoo) L.R., 2-7.1 .A., 197.
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the appeal on the ground that it was baixed by limitation.
K a l l o o  If the appeal were treated as one undei; section ijs clause 

js-AXHu Sait, of the Oudli CoiiTts Act, it would no doubt be barred 
by limitation, but the appeal does not purport and 
cannot in fact be treated as one under the second clause

Srivaslava, .
A.G.J. and of scctioii 13. 1 liis clause recjuires that the Judge who

io7nas, , . decree should declare that the case is a ht one

for appeal. No such declaration was made in this case. 
After hearing- the Counsel for the parties we are satisfied 
that the appeal is really one under clause (i) of section 
15 under which it piirpoits to liave been made. Mlii.s 
clause allows an appeal from any original decree or from 
any order against which an appeal is permitted by any 
law for the time being in force, made by a single Judge 
of the Chief Court, to a Bench consisting of two other 
Judges of the Chief Court. Order XLIII, rule i, clause 
(to) shows that an appeal is permitted against orders 
under rule 4 of order X LV II granting an application 
for review. Thus the order of Mr. Justice Kisch grant­
ing the application for review was appealable under this 
clause. Section 15 clause (i) of the Oudli Courts Act 
provides that such an appeal shall lie to n Bench of tŵ o 
Judges. Treated as such tire appeal is within time. We 
accordingly overrule the preliminary objection.

Next as regards merits, the facts of the case are that 
the plaintiff instituted a suit for foreclosure of a mort­
gage. The mortgage deed provided that the debt ŵ as to 
be repaid by monthly instalments and in case of default 
in payment of three consecutive instalments the mort­
gagee was given the option to recover the entire amount 
immediately. The only question for decision in the 
Courts below as well as in tlie second ap];)eal before 
Mr. Justice Kisch was one of limitation. If limitation 
was to be computed from the date of the third conse­
cutive default in payment of the monthly instalments the 

suit was barred by time. On the other hand if limitation 

was to be counted from the expiry' of the four years |:)eriod 

fixed in the mortgage the suit was within time. A Bench
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of this Court in Lasadin v. G ulab Kuar (i) had held that 
the starting point of limitation in such a case was the Kalloo 
date of default in payment which entitled the creditor to nathu Sah 
recover the entire amount. At the hearing of the appeal 
a request was made to Mr. Justice Kisch to adjourn the 
case until the decision o£ the appeal which, was pending S riv a sta m , 

before their Lordships of the Judicial Committee against yVoma/!J. 
the decison of the Bench of this Court in the above 
mentioned case. The learned Judge did not consider 
St necessary to adjourn the case but in dismissing the 
appeal remarked that it would be open to the ap p ellan t, 

in the event of the view hitherto taken by this Court 
being overruled by their Lordships of the Judicial Com­
mittee, to apply for a review of his judgment. Accord­
ingly when the decision in Lasadin v. Gulah Kuar  (i) 
was reversed by their Lordships of the Judicial Com­
mittee the plaintiff made an application to Mr. Justice 
Kisch for review of his judgment and decree passed in 
the appeal. The learned Judge granted the application.
He was of opinion that having made provision in his 
judgment for the plaintiff applying for review in the 
event of the decision of their Lordships of the Judicial 
Committee being contrary to the order passed in the 
case he was bound to implement his own decree.

The only contention urged by the appellants is that 
Mr. Justice Kisch had contravened the provisions of order 
X LVII, rule 4 in granting the application for review.
It is argued that none of the grounds for review laid down 
in order XLVII, rule 4 of the Code of Civil Procedure 
existed in the case and that the order granting the applica­
tion for review was therefore without jurisdiction.
Order XLVII, rule 4 allows a review on the ground of;

(1) discovery of new and inrportant matter or 
evidence which, after the exercise of due diligence, 

was not within his knowledge, or could not be 
produced by him at the time when the decree was 

passed or order made,
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I9:i4 ( ‘j) some mistake or error ajDparent on the face 
iCiiLoo of the record, and

Nathit sak (p,) for any other suflicient reason.
In Chhajjii Ram v. Neki and others (1) it was held by 

their Lordships of the Judicial Committee that the 
&-wy/avâ  words “any othei' sufficient reason’' mean a reason 
Thxm'aii ',.!. Sufficient on grounds at least analogous to those specified 

immecUately previori.sly. In RdjaJi Kolagiri Venkata 
Snhhnrnma Rao v. Rajah VcUanki Verihata Rama Rao 

(g) their Lordsliips of the judicial Committee, discussing 
the meiiniiig of t!ie words ‘'any other sidficient reason” 
as used in section 6 i>f, of the old Code of Civil Procedure 
which corresponds to orderX LVII, rule 1 of tlie present 
Code, remarked that the grouiid of ainendment must at 
any rate be something which existed at the date of the 
decree. In view of the reservation expressly made by 
Mr. Justice Kisch in his original judgment that it would 
be open to the appellant to apply for review in the 
contingency which has actually happened, we think that 
the ground on which he Tvas asked to }'eviex\̂  his judg­
ment should be deemed to be a ground which v̂as in 
contemplation at the date of the decree. We are fuither 
of opinion that the decision of their I.ordsliijDS of the 
Judicial Committee in Lasadin v. Gulah Kuar (9,) which 
was passed subsec|uent to the decision of the appeal by 
Mr. Justice Kisch,, should, in the special circumstances 
of the case, l)e treated as a sufficient reason ejusdem 
generis with the discovery of new and important matter.

The defendants persuaded Mr. Justice Kisch to dis­
allow die plaintiff’s request for adjournment of the 
hearing of tiie appeal. Tliere is no doubt that the 
request was refused on the clear understanding that if  
the plaintiff thereby sulfered any iirjustice he could get 
his grievance redressed by means of a review application. 
The defendants now seek to go beliind the aforesaid 
understanding and to retain the advairtage which they 
have secured by the refusal of the plaintiffs’ request for

(1) (igsia) L . R . ,  49 I.A., 144. (li) (ictoo) L.R., -7 LA ,, K )7
(;j) fu,32) L L .R ., 7 Luck,, 44i>. "  „
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an adjournment by taking liieir stand on a technical 
interpretation o£ the provisions of order X L Y II, rule i Kalloo 
of the Code of Civil Procedure. W e have no sympathy 
with the appellants’ contentions, which are altogether 
without merit. We accordingly dismiss the appeal with 
costs.

Appeal dismissed.
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A PPE LLA T E  CIV IL

B e fo r e  M r .  J u st ice  Z im il  H a sa n

EHSAN BEG a n d  a n o t h e r  ( P l a i n t i f f s - a p p e l l a n t s )  v . RAH- 1934
M A T ALI AND OTHERS ( D e FENDANTS-RESPONDENTS)* Ottobey, 9

M o h a r n m e d a n  L aio— W aqf— Cypress, d o c ir in e  o f— Cernetp.ry 

closed fo r  hnrial— Priv a te  in d iv id u a l  constru ct in g  house o n  

it and  m akin g  waqf o f  it— Waqf, toJtether va lid — M a te r ia l  o f  

housej, lohether constitutes  waqf— P<?r.son ?iot oioniri<r p rop erty ,  

ivh ether  can m a ke a waqf o f  it— Specific  R e l i e f  A c t  (I o f  

1877), section  56— In ju n ctio n -— S uit  for i n i u n c t io n  to stay 

p roceed in g s  in a C o u r t  not su b o rd in a te  to th e  Coiirt  from: 

w h ich  in ju n c t io n  is sought; ?naintaina-bility of.

A  person who is not owner of any particular property cannot 
make a w aqf  of it.

A person has no right whatever to bniltl a liouse on a por­
tion of a p u b l ic  cem etery. A h d u l  G h a fo o r  v. R a h m a t  A l t  (1),  

referred to.
Where a person builds a house on' a portion of a public 

graveyard which had been closed by order of the Municipal 
Board and then makes a wnqf  of it and appoints m uta w allis ,  

the materials of the house only will constitute a w a q f  and can 
be made use of for the purposes of the luaqf as the mutaxvallis  

think best, but the house, having been built on ivacjf property 
without any right or power, cannot be allowed to remain stand­
ing even as a source of income for the cemetery xuaqf as in the 
first place, it is quite within the range of possibility that the 
cemetery may at some future time be again used for purposes 
of burial, and in the second, a construction which is in its 
inception illegal cannot be allowed to remain standing in con­
travention of the original purposes of the waqf.

^Second C ivil Appeal No. 349 of 1933, against the decree of Dr. Ch, A bdul 
Azim  Siddiqi, Additional Subordinate Judge of Liicknow, dated the 31st of 
July, 1933, confinnins^ the decree o f BalDu Gulab Chand Sriinal, M nnsif 
i(South), Lucknow, dated the 31st of M arch, 1933.
'  (1) {1930) 7 O .W .N ., 382.


