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mutation of names was also effected in his favour, and
he was shown as owner of 333 bighas 8 biswas and g bis-
wansis with a revenue of Rs.518-g-0 and this was subse-
quently shown as nine annas out of the sixteen annas of
the combined mahal Ibn-e-Hasan Kashif Husain, and
Mir Kashif Husain was shown as owner of the remain-
ing seven annas out of the sixteen annas of the combined
manal Ibn-e-Hasan Kashif Husain.

We have now discussed all the arguments advanced
before us by the learned Counsel for the plantifl-
appellant. Far from finding any considerable force in
the arguments advanced by him, we are of opinion that
his countentions are purely technical and have no subs-
tance in them for the simple reason that the property
soid under the sale certificate was identical with the
property. which formed the subject-matter of the mort-
gage and the decree for sale passed on the basis of it,
and was moreover clearly identifiable and had not lost
its identity by reason of the union of the two mahals
into one.

Our answer to the question referred to us is that the
sale of the land included in the original mahal Ibn-e-
Hasan is not rendered invalid by reason of the order of
the Settlement Court amalgamating the said mahal with
mahal Kashif Husain.

APPELLATE CIVIL

Befove Mr. Justice Bisheshwar Nath Svivastava, and
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RAM ADHAR anp OTHERS (PLAINTIFFS-APPRLLANTS) v. SHAN-
KER  BAKHSH SINGH- AND OTHERS (DEFENDANTS-RES-
PONDENTS)*
Limitation Act (IX of 1908), section 28 and Articles 132 and
148—Mortgage—Redemption—Suit for redemption by puisne

*Second Civil Appeal No. 86 of 1932, against the decree of Pandit
Krishna Nand Pandey, Additional Subordinate Judge of Unao, dated the
oth of January, 1932, confirming the decrec of Pandit Brij Nath Zutshi,
Munsif, of Safipur at Unaoc, dated the 17th of Fcbruny 1930.
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mortgagee against  prior mortgagec—driticle 148 and not
Article 132, Limitation Act, governs the suil—Mortgagee’s suit
for recovery of his mortgage money—Section 28, Limitation
Act, applicability of, to such a suit—Transfer of Property
Act (IV of 1882), section qz(a)y—Who may sue for redemption
under section g1(a)—Person entitled to sue for redemption
under section g1{ay must have subsisting interest in or charge
upon property.

A suit by the representative of the puisne mortgagee to redeem
the mortgaged property from the hands of the representatives
of a prior mortgagee is governed by ‘Article 148 and not Article
132 of the Limitation Act whatever the ulterior purpose of the
plaintiff might be. Nidhiram Bandopadhya v. Sarbessur Biswas
(1), dissented from. Sayamali Molla v. dnisuddin Molla (2),
Sunder Das v. Beli Ram (3), Ramjhart Koer v. Kashi Nath
Sahai (4), and Priya Lal v. Bohra Champe Ram (5), relied on.

The application of section 28 of the Limitation Act is con-
fined to suits for possession. It does not apply to a suit by a
mortgagee for the recovery of the money due to him either by
sale or foreclosure of the mortgaged property. Even if the
mortgagees remedy for recovery of the mortgage money has
become barred by reason of his omission to bring a suit for
sale or foreclosure within the statutory period, his right as a
mortgagee cannot be extinguished under section 28 of the
Indian Limitation Act. Jokhu Bhunja v. Sitle Balsh Singh
(6), relied on. ,

The words “interest in or charge upon” in section gi(a) of
the Transfer of Property Act mean a subsisting interest or
charge. Where, therefore, a puisne mortgagee becomes un-
successful in his suit for mortgagee possession and fails to
enforce his mortgage by foreclosure within the period prescribed
by law, he has no subsisting interest in or charge upon the
property and although his right as a mortgagee canvot be
said to have become extinguished under the terms of section 28
of the Indian Limitation Act, yet he cannot be regarded as a
person entitled to sue for redemption of the prior mortgage
within the terms of section g1 of the Transfer of Property Act,

Mr. Ali Zaheer, for the appellants.

Mr. Raj Kwmar Srivasiava, for the respondents

SRIvASTAVA and Nanavurry, JJ.:—This is a second
appeal arising out of a suit for redemption of a prior

(1) (1900) 14 G.W.N., 450. (2) (1929) LL.R., g7 Cal,, ro4.
(8) (1053) LI.E., 14 ],,uh.,, 560, 0 (1926) TL.R,, ‘_)r,/ Pat., .‘:rl_?}.
(5) (1922) LL.R., 45 All, 268. (6) (1020) 28 A.L.J., 7x0.
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mortgage brought by a puisne mortgagee. On the 157th
of July, 1868, four persons executed a mortgage-deed
with possession in favour of Jawahir Singh and two
others, the predecessors-in-interest of defendants 1 to
12. The term fixed in the mortgage was two years.
On the 1gth June, 1879 another mortgage in respect of
the same property was executed in favour of Puran, the
predecessor-in-title of the plaintifls. Under this mort-
gage Puran was authorized to take possession of the
mortgaged property. So he brought a suit for recovery
of possession of the mortgaged property against the re-
presentatives of the prior mortgagees and his mortgagors
alleging that the prior mortgage was fictitious and with-
out consideration. Puran was unsuccessful, and his
suit was dismissed 1n 1882.

The plaintiffs as the legal representatives of Puran
instituted the suit which has given rise to the present
appeal to redeem the prior mortgage of 1868. The suit
was resisted on several grounds. The learned Munsif
of Safipur dismissed it on the ground that the mortgagee
rights of Puran had been extinguished under section
28 of the Indian Limitation Act and that the suit for
redemption was barred by article 132 of that Act. The
decision of the trial Court has been afirmed on appeal
by the learned Additional Subordinate Judge. The
plaintiffs having lost in both the lower courts have
come here in second appeal.

Article 132 of the Indian Limitation Act relates to
suits “t> enforce payment of money charged upon im-
moveable property” and prescribes twelve years from
the date when the money sued for becomes due as the
period of limitation for such suits. The present suit,
as stated above, is one by the representatives of the
puisne mortgagee to redeem the mortgaged property
from the hands of the representatives of the prior mort-
gagee. Such a suit according to the plain wording of
the statute clearly falls within the terms of article 148
" which provides for a suit “against a mortgagee to redeem
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OT 1O TECOVEr Possession of immovable preperty mort-
gaged”. Whatever the ulterior purpose of the plain-

“tiffs might be, it is hardly possible to treat the suit as

one to enforce payment of money charged upon im-
movable property. We have therefore no hesitation
in holding taat the proper article governing the case is
article 148, and not article 132.

Reliance has been placed by the Courts below on the
decision of the Calcutta High Court in Nidhiram Ban-
dopadhya v. Sarbessur Biswas and another (1). In this
case a prior mortgagee sued on his mortgage without
making the sccond mortgagee a party, and in execution
of the decree obtained by him, purchased the property
himslf. Subsequently, the second mortgagee also sued
on his mortgage without making the prior mortgagee a
party and purchased the property in execution of his
decree. It was held that the omission of the prior mort-
gagee to implead the second mortgagee in his suit did
not deprive the latter of his right to redeem the prior
mortgage but that he could do so only within the period
of twelve years from the due date of his own mortgage
as provided 1in article 132 of the Limitation Act. With
very great respect to the learned Judges who decided
the case we are unable to accept the soundness of the
view about the application of article 132 to the case.
We should also point out that this case was considered
and explained by a Full Bench of the same Court in
Sayamali Molla v. Anisuddin Molla (2). The Full
Bench held that whenever a suit {.. redemption is
brought by a person entitled to redeemed against a
mortgagee, article 148 of the Limitation Act, and no
other article applies to it. The Lahore High Court in
Sunder Das v. Beli Ram and others (3) and the Patna
High Court in Musammat Ramjhari Koer v. Lala Kashi
Nath Sahai (4) have also differed from the view taken

1gog) 14 C.W.N., 430.

(1) ¢ (2) (1920) 1. L.R., 57 Cal., jo4.
() (1933) LL.R., 14 Lah., 508. @

(1026) LIL.R., 5 Pat, zr3.
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in Nidhiram Bandopadhya v. Sarbessur Biswas (1). The
view adopted by us about the application of article 148
to suits for redemption like the present against the prior
mortgagee is further supported by the decision of the
Allahabad High Court in Priya Lal v. Bohra Champa
Ram and another (2). We are therefore of opinion
that the present suit was not barred by limitation.

Next as regards the application of section 28 of the
Indian Limitation Act. It runs as follows:

“At the determination of the period hereby limited
to any person for instituting a suit for possession of any
property, his right to such property shall be extinguish-
ed.”

It 1s urged on behalf of the respondents that the suit
for mortgagee possession brought by Puran was dis-
missed as far back as 1882, and Puran and his successors
took no steps to enforce their mortgage by means of a
decree for foreclosure, which was the remedy allowed
to them under the mortgage of 1879 within the period
of twelve years prescribed by law. It has been argued
that all the remedies available to Puran under his mort-
gage having been lost by efflux of time, his rights as a
mortgagee must be deemed to be extinguished under
section 28 of the Indian Limitation Act. We regret
we find ourselves unable to apply section 28 to the case.
The application of the section according to the plain
wording of it is confined to suits for possession. It is
difficult to apply it to a suit by a mortgagee for the re-
covery of the money due to him either by sale or fore-
closure of the mortgaged property. Even if the mott-
gagee's remedy for recovery of the mortgage money has

become barred by reason of his omission to bring a suit

for sale or foreclosure within the statutory period, his
right as a mortgagee cannot be extinguished under sec-
tion 28 of the Indian Limitation Act. . We are support-
ed in the view which we are disposed to take as regards

{1) (1gog) 14 CW.N., 430. (2) (1922) LL.R., 45 All, 2068.
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the scope of section 28 by the decision of a Bench of the
Allahabad High Court in Jokhu Bhunja v. Sitla Baksh
Singh and another (1},

We are, however, of opinion that the decisions of the
Courts below should be upheld on a different ground.
Section g1 of the Transfer of Property Act specifies
persons, who, besides the mortgagor, are entited to ve-
deem a mortgage. The case of a puisne mortgagee
falls within clause (a), which is as follows:

“(a) Any person (other than the mortgagee of
the interest sought to be redeemed) having any
interest in or charge upon the property”;

The words “interest in or charge upon” must obvi-
ously medn a subsisting interest or charge. The puisne
miortgagee in the present case, having been unsuccessful
in his suit for mortgagee possession and having failed to
enforce his mortgage by foreclosure within the period
prescribed by law, had no subsisting interest in or charge
upon the property. We think therefore that, although
his right as a mortgagee cannot be said to have become
extinguished under the terms of section 28 of the
Indian Limitation Act. vet he cannot be regarded as
a person entitled to sue for redemption of the prior
mortgage within the terms of scction g1. In Fisher’s
Law of Mortgage, sixth edition, page 741, para. 1448
the learned author observes as follows:

“The right of the puisne mortgagee to redeem
is not, however, like that of the mortgagor of his re-
presentatives, an absolute right, but is only ancillary to
his right to work out his remedy against the mortgaged
estate by foreclosure; which remedy being out of the
power of the puisne mortgagee in the first instance, by
reason that the prior incumbrance stands in his way,
he is allowed to remove it by redemption”.

It is true that these observations relate to the English
law as regavds the rights of a puisne mortgagee, yet we

(1) (1920) 28 A.L.J., y50.
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think that they are not uninstructive for us in applying
the law as embodied in the Indian Statute. Whereas
a mortgagor has an absolute right to redeem the mort-
gage this right has been conceded to other persons, like
a puisne mortgagee, for the protection of the rights
possessed by them. If the puisne mortgagee has lost
all remedies available to him in respect of his own
mortgage. he is lett with nothing which might need
protection. We must therefore nold that the phlnufts
right to enforce their mortgage having long since
become barred by time they had no subsisting interest
in or charge upon the mortgaged property within the
meaning of section g1 of the Transfer of Property Act
at the time of the institution of the present suit. 'The
suit has therefore been rightly dismissed.

The result is that the appeal fails and 1s dismissed
with costs.

Appeal dismissed.

REVISIONAL CRIMINAL

Before Mr. Justice E, M. Nanavutty and Mr. Justice
" G. H. Thomas

KING-EMPEROR (CompLaiNanT) v. SADANAND (Accusep)®

Criminal Procedure Code (Aci V of 1898), sections 357(2), $30
and y32—Pardori—Commitinent of person to whom pardon
has been tendered—Cenrtificate of Public Prosecutor necessary
before trial commences in Court of Session—~Ceriificate nof
necessary in Magistrate’s Court before commitment—dAccom-
plice refracting confession after accepting pardon-—With-
drawal of pardon before trial begins in Court of Session—
Examination of the accomplice, if still necessary.

The certificate of the public prosecutor, which is required as
a pre-requisite for the trial of a person to whom a pardon has
been tendered, has to be filed before the trial of the accused
commences, and the trial of the accused for an offence under
section gg6 of the Indian Penal Code really begins in the Court
of Session. The prehmmary enquiry before the Committing

*Crxmlml Refewnce No. 44 of 1934, made by S. M. Ahmad Karim,
Additional Sessions Judge of Bahraich.
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