
and Jang Bahadur Singh from  their maternal grand- 

Jan« father , Subedar Gaend Singh.
For the reasons given above, we hold that village 

Bhiti in the hands of Jang Bahadur Singh and Jag 
Prasad Singh was not ancestral • property but was self- 

Mohammad acquired property and in respect' o£ such self-acquired 

property no written permission of the Collector was 

Nanavuity neccssary before the judgment-debtors could execute 

T/ioS JJ  ̂ mortgage deed. T he fact'that the execution proceed­
ings were conducted in the Court of the Deputy 
Commissioner of Fyzabad under a mistaken belief that 

village Bhiti was ancestral property does not affect the 
right of the plaintiff, Hafiz Ewaz Mohammad, to prove 

before us that in fact village Bhiti was the self-acquired 
property of the judgment-debtor. T h e plaintiff -has 

fully proved the execution of his mortgage deed and 
the passing of the entire consideration in respect there­

of. N 0 other plea raised in the memorandum of appeal 
was argued before us. For the reasons given above, 

we uphold the judgment and decree of the learned 
Subordinate Judge of Fyzabad and dismiss this appeal 
with costs.

Appeal dismissed.
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R E VISIO N AL C IV IL

B efore M r. Justice E . M . N anavutty  a nd  M r, Ju stice

■ : Z ia u l H asan
'■ '1934

Nommber, 11 HAR PRASAD (Applicant) ti. KAPURTHALA ESTATE A N D
\  OTHERS ( O p p o s i t e -p a r i 'y )*:̂ ^̂  ̂ ^

C iv il  P roced u re C ode (A ct V  o f  igoB), secU on i  i^-~--Deficiency 

' in court-fee in  m enioraridnm  of app&al'~~Order d^  ̂

deficiency to be m ade u p c o u n s e l  

^ C o u m e t s  le tter  never rea ched  a p p ella n t— A p p e a l dism issed  

fo r  non-paym en.t o f court-fee w ith in  th e  tim e a llo w ed— R e v i­

sion against the order of dism issal o f  a p p ea l, w h eth er  lies.

• *Section U5 application No. lo of 1933, against the order of Pandit 
Shyam Manohar Nath Shargha, District Judge of Gonda, dated the -yth of 
November/gth of July, igga.



TKAIiA
Estats

Where in an appeal in the Court of the District Judge an 
order requiring the appellant to make good certain deficiency iT.iB 
in court-fee was communicated to the appellant’s counsel but 
the post-card sent by the counsel never reached the appellant iCapcb- 
who thus never knew of the order for deposit of further court- 
fee and the appeal was dismissed for non-payment of the defi­
ciency in court-fee within the time allowed by the Court, h e ld , 

that the District Judge acted in the  exercise of his  jurisdiction 
illegally and wdth material irregularity inasmuch as without 
giving any real opportunity to the applicant to make good the 
alleged deficiency in court-fee, he summarily rejected the appeal 
of the applicant for non-payment of the court-fee, and the order 
dismissing the appeal was therefore open to revision under sec­
tion 115 of the Code of Civil Procedure. Jai Singh Qir v. Sita 
Ram Singh (1), Deoraj v. Kunj Behari {2)̂  zmd Adit Prasad 
Singh V. Ram Harakh Ahir (g), referred to.

M r. H. K. Ghosh, for the applicant.

Messrs, Siraj Husain K. N, Tandan^ for the 

opposite party.

N a n a v u t t y  and Z ia u l  H a s a n  ̂ JJ. ; — - T h is , is an 

ap plication fo r revision of an order of the learned  

D istrict J u d g e  of G o n d a  dism issing the ap plication  of 

th e applicant, H a r Prasad to set aside the ord er; dated  

the gth of Ju ly, rggg, and rejectin the appeal of the 

applicant for w an t o f a  deficiency o£ annas 4 in  the court- 

fee stamp affixed to the m em orandum  of appeal.

T h e  facts out of w hich this applieation fo r  revision  

arises are briefly as fo llo w s :

T h e  K apu rthala Estate g o t an ex parte decree on the 

6th  of N ovem ber, 19:29, for arrears o f rent against H a r  

Prasad from  th e C o u r t o f  the Assistant C o lle cto r of 

Bahraich, an d in execu tion  o f that decree, groves and  

houses in v illa ge  T e n d w a  A lp i M isr  b e lo n gin g to the 

iu dgm en t-deb tor w ere attacbed. O n  the 30th of 

January, 1932, the attached property was sold for 

R s.goo and purchased b y  R am  Asre, G u r  Prasad and  

Sarju, opposite parties nos. 2, 3 and 4. O n  the 31st of 

M arch, 1935, the sale was set aside b y  the Assistant 

C o lle cto r on the o bjection  of the ju d gm en t-d eb tor on 

the groun d that no sale-proclam ation h ad  b een  issued.

(i) (1923) A.I.R., All., MO- (5) I-L-'R-. 5 Luck., 4’74-
(3) (>9- 4) 4 Pat., iSo.

v o l ; x ]  l u g k n o w  s e r i e s  ; ' 477 .



5 Accordingly,  a fresh proclamation had to be issued, and

Hau on the i6di of April, 193̂ ,̂ the property was again .sold
i BASAB purchased by the same three men, Ram

Asre, Gur Prasad and Sarju. On the ac)th oi April, 
KsrATr.; the judgiiient-debtor filed objections to the second

sale on the gim md that the proGlamation was only 

Nanavutiy postcd in the village on the i6tli of April, 193a, whereas 
Basan^jj, dear clays Were required under Order X X I, rule 68 

of the Code of C ivil Procedure before the sale could

be held. After issue of proclamation on the loth of

' May, 1932, these objections w ere summarily rejected by 
the Assistant Collector on the ground that these 

objections ought to have been taken before the sale 

took place. An appeal against the order of the 

Assistant Collector was fded on the aand of June, 1932, 
to the District Judge of Gonda under Order X L III, 

rule i(/) of the Cotle: of Givi! Procedure. On this 

memorandum of appeai the appHcant-appeilant, Har 
Prasad, afExccl a court-fee label of annas vs. T h e  
Munsarim of the District Judge’s Court reported that 

there was a deficiency of court-fee to the extent o f 

Re. 1-4 and the appellant should be asked to make good 
the deficiency. T he District Judge thereupon ordered 

on the g3rd of June, 1932, that the appellant should' 

make good the deficiency in court-fee within 10 days.; 
On the 8th of July, 1932, the office of the District Judge' 
reported that the appellant had not made good the' 

cieficiency in the court-fee although counsel for the 

appellant had been directed to do so. O n the follow- 
ing day, the 9th of July, r ggs, the: District Judge of 
Gonda passed the following order:

“ Appeal Tejected for non-payment of court-fee with­
in the time allowed.”

About a month later, on the 8th of August, 1932, the 
applicant-appellant, Har Prasad, filed an application 

mider Order X L V II, rule 1 read with section 151 of 

the Code of C ivil Procedure stating that although his 
vakil had sent a post-card directing him to make good
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the deficiency in court-fee, lie never received die post- 

card and never got any information that lie had lieen FLiR 
called upon to make good the deficiency in coiirt-fee ‘ 

and that he was seriously ill and could not personally 
come to the court to learn what had happened to his 
appeal. T he applicant, therefore, prayed that his fault 

may be condoned and the order rejecting his appeal mnavutî :, 

be set aside and his appeal be restored to its original nSan'!^. 
number and justice be done to him. T his application 

was supported by an affidavit solemnly verified by the 
applicant, Har Prasad, before the Munsarim of the 

District Judge’s Court on the i oth o£ August,, i .
O n the 7th of November, 195̂ 5, the learned : District 

Judge of Gonda dismissed this application of the 
applicant-appellant Har Prasad, as incompetent u n d e r 

section 151 o£ the Gode of Civil Procedure and as 

disclosing no sufficient cause if Order X L V II, rule 1 of 

the Code of C iv il Procedure were to be applied.
Against this order of the learned District Judge of Gonda 
Har Prasad has filed this application for revision under 
section 115  of the Code o£ Civil Procedure.

W e have heard the learned counsel for the applicant 
as ŵ ell as the learned counsel for the Kapurthaia Estate 
and for Ram Asre, G iir Prasad and Sarju. In ]ai 
Singh Gir Y .  Siia Ram Singh and others (1), it was held 
by two learned Judges o f the Allahabad High Court 
that an appellate Gourt had ho right to reject an appeal 

on the ground that it was insufficiently stamped, and 

it further held that where the appellate court had not 
exercised its discretion as regards granting time to make 

u p  the deficiency in court-fee and rejected the memo­

randum of appeal the High Court had power to set 
aside the order of reaction. In the present case, it is 

clear from the narrative o£ the facts of the case set forth 

above that the applicant never knew that he had been 
ordered to make good the alleged deficiency in court- 
fee stamp within 10 days. ' Information to the counsel 

(1) (1933) A.I.R ., All., 349.

;,VOL,,x]: LUCKNOW .SE R IE S . 4*/9 ,



1934 was ill this case not tantamomit to information to the
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Hae appellant himself because we have on the record the 

V, sworn aflBclavit of the applicant-appellant, Har Prasad, 

thaS" that the post-card whiKi his lawyer sent to him never 
Estatfj reached him at all and there is no counter affidavit 

filed by the opposite-party. In Deoraf v. K u n j Behari 

Nancmimj and others (i), it  was held by two learned Judges of 

HctFan'ij. this Court that where the appellate court decided that 

the appellant was liable to make good the deficiency 

in court-fee and the appellant was not in a position to 
make the deficiency good at once, the appellate court 

ought to have allowed the appellant reasonable time 

within which to make good the deficiency in court-fee 

before dismissing his appeal under Order V II, ru le  11, 
clause (c) of the Code of C ivil Procedure. T h is ruling 

has been relied upon by the learned District Judge 

of Gonda but, in our opinion, the facts of the present 

case did not justify the lower appellate court in rejecting 

the appeal for non-payment of the court-fee within the 
time allowed by that Court for the simple reason that 

appellant was never aware, at any time before his appeal 

was dismissed, that he had been asked to make good 
any deficiency in court-fee. In short, in our opinion, 

there was no w ilful disobedience of the court's order 

on the part of the applicant-appellant, H ar Prasad, so 

as to justify, the learned District Judge of Gonda in 

rejecting the appeal for non-payment of the alleged 

deficiency in  court-fee demanded from the appellant. 
In A dit Prasad Singh y. Ram Hwakh A hir  
held that the plaintiff had the right to ask the trial 

court to set aside its decree and to restore the ease 

whether the application be deemed to be one under 

section i 5 r, 149, ; 148 or 14 7 of' the Code of C iv il 
Procedure or under Order X L V lI, rule 1 of the Code 
of C ivil Pracedure.

In our opinion the present application under section 
115 of the Code of Civil Procedute is entertainable on

(1) (igag) IX.R., 5 lAick.,: 474. (3) (1924) I.L.R., 4 Pat., x8o.



the ground that the learned District Judge acted in 
the exercise of his jurisdiction illegally and with Har

material irregularity inasmuch as witliout giving any v.

real opportunity to the applicant to make good the 
alleged deficiency in court-£ee, he summarily rejected 
the appeal of the applicant for non-payment of the 
court-fee. W e, therefore, allow this application for NanmuUy 
revision, set aside the orders of the learned District 

Judge, dated the gth of July, 1932, and '7th o f November,
1935, and restore the appeal of the applicant. Har 
Prasad, to its original number in the register of appeals 

and direct that the appeal be disposed of according to 

law. T he applicant, in any case, w ill get his costs of 
this revision. Other costs will abide the result.

Application allowed.
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A P P E L I.A T E  Civil.

B e fo re  M7\ J u stice  E . M . N an a v iitty  a n d  M r. J u stice  

Z ia u l H a sa n

S A D A  N  A N D ;  AND OTHERS ( D e fe n d  A N T S -a p p e lla n ts )  u. D A Y  A  . 19S4
S H A N K E R  S I N G H  a n d  a n o t i-i e u , p l a i n t i f f s  a n d  o t h e r s , 

DEFENDANTS,/(Re s p o n d e n t s ) *  -

M o rtg a g e— -Deed o f fiiT th e r  charge— C o n stru ctio n  o f  deeds—  
M ortga ge-deed  p r o v id in g  th a t m ortgagor w o u ld  have n o  p o w er  

to  redeem  w ith o u t p a y m e n t c^ a m o n M  d u e  u n d e r  a p re v io u s  

m ortgage— D e e d f w h eth e r  creates fu rtfier  charge— M o rtg a g e  

by H in d u  fa th e r — Sons crea tin g  d eed  o f  fu r th e r  charge after  

th e  fath er, e ffect o f— C o n so lid a tio n  o f  m ortgages, w h eth e r  

p erm issib le— L im ita tio n — S u it o n  first m ortgage— M o rtg a g ee  

w h eth er  can s e t  u p  d eed  o f  fu r th e r  charge^, th o u g h  a separate  

cla im  on i t  w o u ld  be tim e-barred—-M ortgag e d,eed n o t  p ro v id ­

in g  th a t in te re st w o u ld  b e  chargeable a fter  date f ix e d  fo r  pay- \ 

m e n t— I n te r e s t , w h eth er  c o u ld  be charged a fter  t h e  d a te  fix e d  

fo r  p aym en t.

Where a mortgage-deed provides that the mortgagor will not 
have power to redeem the mortgaged property without payinent

^Second Civil Appeal No. 217 of 1933, ag-ainst the decree of S. A]i iliuuid,
District Judge of Unao, dated the ?7th o£ April, 1933, modifying; the decrec 
of PaiKlk Krishna Nand Pande, Additional Subordinate Judge of fjiiao, 
dated the 28th of February, 1931.
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