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M a h o m ed a n  Law — M a h o m ed a n  w idow  in  possession o f h er h u s

band 's property in  lieu  o f dow er— W idm u se llin g  away and  

transferring possession to v en d ee— W idow  and v en d ee  n o t  

e^ititled to possessory lien  a fter sale.

T h e riglit of a Mahomedan widow to retain possession of her 

husband’s property, thai; after the sale, her lien to retain 

possession till her dower debt is satisfied must be taken to have 

become extinguished and her husband’s other heirs are en

titled to recover possession of the property fi-om the alienee 

without payment to him of the dower debt. Sitaran B ib i  v, 

G anesh Prasad (i), M in a  B ib i  v. V a kil A h m a d  (2), and 5 m- 

deshri Pershad v. A fz a l K h a n  (3), ■i.ollowed. A bdulla , v. Sham s- 

ul-H aq  (4), dissented from. A q id a  B ib i

and Hafiz-un-nissa  v. ja w a h ir  Singh (6), referred to.

Mr. T .N .Srivastava, iox the

Messrs. Bhagwati N ath Srivastava Mid lia u f Ahiruidy 

for the respondents.
N a n a v u t t y  and Z i a u l  H a s a n , JJ. : —This is a seeond 

appeal against the judgment and decree of the learned 
Additional Subordinate Judge of LuGlcnow, dated the 
sfjrd of December, 193a, confirming the decree of the 
Munsif, North Lucknow, dated the 14th of July, 1932.

The defendant appellant No. 1, Musarnmat Fahiman, 
is the widow of one Jumiiian who owned a house, 
situate in ahata Lai Khan and. the plaintiffs respondents 
are the brothp's and sisters of Jumman. The suit from 
which this appeal arises was brought by the respondents 
for partition of their three-fourths share in the liouse, 
the remaining one-fourth being the share of Musammat

♦Second Civil Appeal No. 65 of 1933, against the decree of Bahu Hiran 
Kumar Ghoshal, Additional Subordinate Judge of Lucknow, dated Ui.; lijird 
of December, 1932, confirming the decrec of Moh'i Miinir Ahmad Kirniani. 
Munsif, North Lucknow, dated the 14th. of July, 1932.
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(3) ig A.L.Jv, 706. (4) (u);io) I.L.R., 43 AIL. 137.
00  (1927) A.I.R., AIL, 319. ((■)) (1921) 66 I.e., 24.
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Fahiman as the childless widow of Juminan. The appei- 1934 
lant No. 5 Musammat Piittan M̂as impleaded as Musam- 
mat Fahiman had executed a deed of gift in respect or 
the house in question in her favour. B x t x a q i

The defence was that the house had been gifted by 
Jumman to his wife Musammat Fahiman in lieu of her î janavutty 
dower debt, and that in the alternative Fahiman had 
acquired title to the house by adverse possession form orc 
than twelve years, it being stated that Juniman died 
about seventeen years ago.

Both the Courts below have held against the defen
dants on both these points.

In second appeal it is contended before us that even 
if the gift of the house by Jumman to Musammat Fahi
man be considered to be not proved, she must be 
presumed to have been in possession of it in lieu of her 
dower debt and that so long as the dower was not satis
fied, the plaintiffs could not claim possession of their 
■shares of the house.

It is no doubt true that where a Hanafi Muslim widow 
has been in possession of her husband’s property during 
his lifetime and has continued in possession for some 
time after his death, it will be presumed that her posses- 
îion has been lawfully obtained and is in lieu of her 

dower debt [t;fde Tyabji’s Muhammadan Î aw, second 
edition  ̂page 18s, paragraph 108(4)]. The same principle 
of law was laid down by the Allahabad High Court in 
the case oi A b d u l Sattar v. Musammat Aqida B ihi ii)  

and by the late Court of the Judicial Commissioner of 
Oudh in the Cd̂ se o i  Musammat Hafiz<m-7^isd v. Kumuar 

Jaxvahir Singh (s). This principle cannot, however, be 
applied to the present case for two reasons. In the fnst 
place, this plea was never raised by the defendants in 
the trial court and it is doubtful if they can be allowed 
to raise it in second appeal having regard to the fact that 
it would be necessary to go into evidence as to the 
•amount of the dower and as to whether or not the dower

(1) (1927) A.I.R ., All., 319. (a) (1931) 66 LG., 34.
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debt has been paid off by Fahinian’s possession o[ the 
house. Ill the second place, both the defendants admit 
not only that Musammat Fahiman has transferred
the house in question to Musammat Puttan by
gift but also that possession of the house ' haŝ
been transferred by the former to the latter

paragraph lo of Musammat Fahiman’s written 
statement and paragraph i of Musammat Puttan’s 
written statement). Now, in the case of Sitaran B ihi v. 
Ganesh Prasad (i), S t u a r t .̂ C.J. and R a z a _, J., following 
the decision of their Lordships of the Privy Council in 
the case olM in a  B ibi v. Chaudhri Vakil Ahmad (5), have- 
held that the right of the widow to retain possession of 
her husband's property until satisfaction of the ciower 
debt does not carry with it the right of selling, mortgag
ing or otherwise transferring the property and that if 
she alienates the property itself and delivers possession 
thereof to the alienee, her husband’s other heirs are- 
entitled to recover possession of the property from the 
alienee without payment to Mm o£ the dower debt.. 
This is clear authority against the position taken up by 
the defendants in this appeal.

The learned counsel for the appellants relies on the 
case of Ahdulla v. Shams-ul-Haq (3), in which it was held 
thatwliere a Muhammadan widow is in possession of 
property belonging to her deceased husband in lieu of 
dower debty it is competent to her to sell it without 
necessarily selling her right to receive her dower and 
that such a transfer conveys to the transferees the right 
to remain in possession during the widow’s lifetime or 
until the widow’s dower or the proportionate part there
of, corresponding to the property transferred, is satisfied; 
but we prefer to follow the more recent decision of our 
Court in the case of S i v .  Ganesh Prasad (i), 
which is based on a ruling of their Lordships of the 
Privy Council. Moreover, a year after the decision of 
the case o£ V. (3), a Bench of the-

(1): (1937) 4 O.W.N., 330. , (a) (U124) s O.W.N., i8rt.
(3) :092o) IX .R ., 43 All., 127.



1934Allahabad High Gomt itself consisting of the present 
Chief Justice and Mr. Justice Tudball held in a case in Fahimaw, 
which the widow had sold her husband’s property, that " w.' *
after the sale, the widow’̂ 's lien to retain possession till 
her dower debt'was satisfied must be taken to have 
become extinguished. The learned Judges further Nanaviimj 

remarked that the widow’s lien to retain possession did Hasan, j j . 
not remain in her because she no longer retained posses
sion, nor did it pass to the vendee because it had not 
been transferred to him and so when she eKecuted the 
sale deed, her possessory lien was not alive and the 
dower debt had also become extinguished and was barred 
by limitation and nothing passed to the vendee— -vide 

Bindeshri Pershad Y. Afzal Khan (i). These remarks 
are fully apposite to the case before us. Here also 
Musammat Fahiman is admittedly no longer in posses
sion of the house in question and therefore her possessory 
lien over the house no longer exists.

For the reasons given above, we are clearly of opirdon 
that Musammat Fahiman, having extinguished her lien 
over the house in question by transferring possession of 
it to Musamriiat Puttan, can no longer claim the benefit 
of the presumption under the Muhairimadan Law about 
her possession being in lieu of her dower debt. The 
appeal therefore fails and is dismissed with costs.
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O u d h  E states A c t  (I o f  1869), sections  8, 23 and ^2A — T a lu q -  

dari estate en tered  in- list 3 p repared  u n d e r  sectio n  8~^No

♦Second Civil Appeal No. ig of 1933. against the decree of Pandit Sbiam 
Manohar Nath Shargha, Dismct Judge of Gonda, dated the 2?ncl of 
October, 1935, upholding' the decree of Babu Bhudar . Chandra Ghosh, 
Subordinate Judge of Bahraich, dated the 23rd of December, 1931.

(I)  (1921) 1C) A.L.J., 706.


