
'vv'e accordingly allow this appeal, set aside die judg- 

Jagdeo meiit and decree of the lower appellate court and as 
y.- the lower appellate court has not decided the other

NakSh points raised in the memorandum, of appeal filed before 
SixGH remand this case to that court for decision of the

other question raised in appeal before that Court. The 
plaintiff appellant will in any case get his costs of this 
appeal. Other costs will abide the result.

A p p ea l allozued.
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o f decree— E x e cu tin g  C o u rt >to ascertain as to  w h ich  descrip- 
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Where there is a conflict between two descriptions of the 
subject-matter of a decree the duty of the Court executing; the 
decree is to ascertain by a reference to the record or other 
evidence to which description the decree was intended to apply 
G anga Prasad V. S ubh ag C h a n d  (i), fo llow ed .

Dr. Qiituh Uddin for Mr. Hyder Husain, for the-
appellant.

Mr. Ram Bharose Lai j  for the respondent.
■ Srivasta-va  ̂ J . ; This is an appeal by the decree- 
hold:er against the order, dated the 4th of February,
1933, of the Additionai Subordinate Judge of Bara
Banlci affirming the order, dated the 24th of October, 
1932, of the Munsif of Fatehpur, district Bara Baiiki.

T^ rise to this
appeal are briefly these. The decree-holder, who was-
plaintiff in the original suit sued the defendant judg-

♦Execntion of Decree Appeal No. 84 of 19355, af?airist the order ol S. 
Qadir Hasan, Additional Subprdinate Judge of Bara Banki. dalod the .̂ th 
of February, upholding the order of S. Yaqub Ali Riz«/i, Miinsit 06 
Fatehpnr at Bara Eanki, dated the 24th of October, 1 pja.
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ment-debtor for specific performance of a coiitrac i:or 

sale. It was alleged in the plaint that the defendant MiimTjB 

had entered into an agreement with the plaintiff to 

sell a shop numbered 55^4 and 2^47 corresponding to 
present nos, 3707 and 3708 covering an area of 5 
biswansis situate in mohalla Rasiilpnr in qasba Nawab- 

ganj in which Munnii, son of Parwani Ahir, was carry
ing on his shop for sale of milk and sweets. In tht. : 
course of trial the parties referred the decision of the 
suit to an arbitrator, who made an award, under which 
in the contingencies which have happened, the plain

tiff has become entitled to possession over the shop in 
dispute and to get a sale deed executed in his favour by 
the defendant. This award was followed by a decree 
passed in terms of it. W ien the plaintiff made an 
application to get a sale deed executed by the defen
dant, the latter filed an objection alleging that the area 
of the land covered by the shop in dispute was only 3 

biswansis odd and not 5 biswansis. The Munsif 
appointed a Commissioner who went to the spot and 
prepared a plan which shows that an area of 3 biswan
sis, and 1 kachhwansis only out of noSv 3707 and 
3708 is covered by the shop occupied by Munnu, son 
of Parwani and that the rest of the area of no. 3707 is 
included in the house-belonging o the defendant which 
is in the occupatian of one Murli as a tenant. The 
learned Munsif himself visited the spot and was satisfied 
that the plan prepared by the Commissioner and the 
report made by him in accordance with it were correct.
In the result the learned Munsif upheld the objection 
of the defendant judgment-debtor and held that the 
decree-holder was entitled to get a sale deed only in 
respect of the area covered by the shop which was in 
the occupation of Munnu, This view has been up
held by the learned Subordinate Judge.

It has been contended before me that both the lower 
courts ha'̂ ê gone wTong in entering into an inquiry of

VOL. X] LUCKNOW se r ie s  41'7  ̂ ^



 ̂ the question as regards the area covered by the shop o£ 
M aszUK- Muiinii. It has further been argued that the lower 

courts as courts of execution could not modify the arbi- 
Eam lal a w a rd  or go behind the decree passed in pur

suance of it. On these grounds it is urged that the 
Sriva-tava, courts below wcrc bound to get the defendant to 

execute a sale deed in respect of the entire 5 biswansis 
area of nos. 3707 and 3708.

In my opinion the appeal has no substance and must 
fail. There is no question of the Court going behind 
the decree or the award. As a matter of fact the a'vard 
or the operative part of the decree does not contain 
any description of the shop which has been referred to 
only as the shop in dispute.. It is therefore necessary 
to look to the description given in the plaint. The 
findings of the two lower courts show that the 
language used in the plaint applies partly to one set of 
existing facts and partly to another existing set of facts, 
but the whole of it does not apply correctly to either. 
If one is to be guided by the description of the area of
5 biswansis, the result would be that the shop in suit 
would include part of the defendant’s house, which, is 
tenanted by Murli. If on the other hand the descrip
tion about the shop in suit being occupied by Munnu 
is to be adopted as a guide then the decree must be 
confined to an area of 3 biswansis and la i  kachhwan- 
sis. It was held by a Bench of the late Court of the 
Judicial Commissioner of Oudh in Ganga Prasad and 

another y. Subhag Chand (1), that in such a case of 
conflict between two descriptions of the subject-matter 
of the decree the duty of the Court executing the 
decree is to ascertain by a reference to the record or 
other evidence to which description the decree was 
intended to apply. I have no hesitation in agreeing” 
with the courts below that the description about the 
shop in suit being in the occupation of Munhu is one

' ( 1) : : ( l 9 1 4 )  17 0 . C . ; : '256.^  : ^
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which is least likely to have been inserted inadvertently 
or by mistake and must therefore be accepted as a â NsuE- 
more reliable guide for identifying the subject-matter 
of the dispute. F am therefore of opinion that t]ie 
decision of the lower court is correct.

The result is that the appeal fails and is dismissed SrimMam, 

with costs.
Appeal dismissed.
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B efo re  M r. J u stice  C. M . K in g , C h ie f J u d g e a n d  M r , Justice  

B isheshw ar N a th  Srivastava  “

K I N G - E M P E R O R  (C o m p la in a n t-a p p e lla n t)  t;. C H A N D R A -  1934
u x j A T  /A \ *  Ootober,
E H A L  AND ANOTHER (A c CUSED-RESPONDENTS)* ■

U n ited  P rov in ces E x cise  A c t  {IV  o f  1910), sectio n  —

E xcisa b le  articles fo u n d  in  a house— P resu m p tio n  o f g u ilt

against o ccu p a n t o f h o u se , w h ether always ju stified .

In order to raise the presump don of guilt against an accused 

under section 71 o£ the Excise A ct (U. P.), it must be made 

out that he was in possession of the excisable article. A  

person in the occupation of a house cannot be presumed to 

be in possession of everything found inside the house. Whether 

such a presumption should be raised in any particular case or 

not must depend upon the facts and circumstances of each 

case. A b d u l Rahrnan Y / E m p e r o r  {1), K in g -E m p ero r v̂  Jsm a il

(5), and, K in g -E m p ero r  v. K a sh i N a th  (3), distinguishGd.

B a shir A h m a d  K h a n  y .  K in g-E m p eror K in g -E m p eror y .

F arrukh H u sa in  {t̂ ), and B aha d ur D u b e  v. K in g -E m p eror  (6), 

relied on.

Where some excisable articles were found in a heap of 

6/i-t£SiZ stacked in a room in a house in which a guest was sleep

ing while the tenant of the house was sleeping in another room 

it cannot be said that the tenant of the house was in possession 

of the excisable articles and the presumption under section 

71 of the United Provinces Excise Act cannot be raised against 

him.

*Criminal Appeal No. 135 of 1934, against the order o f S. M. Zakir»
Excise Magistrate, 1st class of Lucknow, dated the 6th of March, 1934-

(1) (1928) 26 A .L.J., 414. (2) (1939) 27 A .L.J., 6og.
h )  ^930) 28 A .L.J., 249. (4) (256) 22 O ^ .,  256.
(5) (1920) 24 O .C ., 294. (6) (1935) 12 O .L J .,  388.
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