
mle of evidence and we can fmd iiothing on the record  ̂
to support the plea of estoppel raised on behalf tiie •Ga u b a  D e i  

defendant appellant on the basis of the decree for 
specific performance of contract (exhibit 54). aio™,AD

For the reasons given above we uphold the finding 
of the learned Additional Subordinate judge on issues 
Nos. 4 and 8.

The plea based upon the doctrine of part per-foririance 
was not argued before us, and the finding of the learned 
Additional Subordinate Judge on issue No. 9 was not 
challenged before us.

In view of our findings on issues Nos. s, 4 and S this 
appeal must fail and we accordingly dismiss it with costs.

Appeal dismmed.
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B efo re  M r. J u stice  C. M . K in g , C h ie f Ju d g e a n d  M r. Justice  

B ish esh w ar N a th  Srivastava

FAZA L M O H A M M A D  R S A N  (P l a in t if f  a p p e l l a n t ) : A L I ^

■ M O H A M M A D  K H A N  and o t h e r s  (D e f e n d a n t s  ^r e s p o n - ....l
■■■: .dents)'®
C iv il P roced u re C o d e  (A ct f  o f. order K K I l ,  rules 4.

m i  t% -^ P m titio n  s ii itS -d p p € a U -^  o f  som e respondents  

— L eg a l represeritatiw s o f  dece& sed n o t s u b s titu te d — A b a te 

m en t o f  a p p m l a g a iu si deceased resp o n d en ts— A p p e a l n o t  

p o ssib le  to  he p ro cesd ed  w iih — A p p ea l) w hether abates in  

toto.'

Where in an appeal in a partition suit some of the respon

dents die during’ the pendency of the appeal and no steps are 

taken within the prescribed period to bring the names of their 

legal representatives on the record and the appear abates 

against them and it is impossiMe for the appeal to proceed in 

the absence of die representatives of the deceased respondents 

against whom the appeal has abated, the appeal abates in toto.

R a j  C h un d ^ r Se?i v, G anga Das Seal (1), M id n a p u r  Zam indm y

*rirst Civil Appeal No. 27 of 193a, against the decree of Pandit Bliajan 
Lai Chatiirvedi, Assistant CoUecLvr, 1st dass of Gonda, dated the s6t]i of 
March, 1931.

(i) (100 )̂ L.R., 31 I.A., 71.
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i 934 C o,, L td . V. A m u ly a  N a th  R o y  C h ow dhu ry  (i), and W alt 

'""iVzIir M uh am m ad  v. B a rkh urd ar  (3), relied on.

Mr. Mohammad Ayub, for the appellant.
Messrs. Radha Krishna, Bindeshri Prasad and Ra- 

Moh-immad nieshwar Dayal, for the respondents.
King, G.J. and SrivastavA, J. :—-These tlirec appeals 

?.rise out of an application for partition of a zamindari 
share. The Assistant ColleGtor decided certain ques
tions of proprietary title and these three appeals are 
directed against certain points decided by him.

A preliminary objection has been taken that the 
appeals have abated m totoj or that in any case it is 
impossible to proceed with the appeals, because in each 
case one or more of the respondents has died during the 
pendency of the appeal and no steps have been taken 
within the prescribed period to bring the names of h rs 
legal representatives upon the record.

It is admitted that in each of these three 
appeals the appeal has abated against one or more re.s- 
pondents. The question is whether in such circura- 
stances t̂he appeals have abated in totoj or whether the 
appeals can be proceeded with as against the surviving 
respondents w'hose name§ remain on the record.

In a suit for partition it is undisputed that every one 
of the cosharers is a necessary party. We think that it 
would be impossible to decree the appeal against cer
tain respondents when the decree of the Assistant Collec
tor must hold good as against the legal representatives 
of the deceased TespGnelents who are cosharers with the 
respondents remaining upon the record. We miy 
consider the effect of the abatements as against certain 
respondents with more particular reference to the facts.

In appeal No. 27 the purpose of the appeal is to 
reduce the area found to be held by certain persons in 
under-proprietary right. The Assistant Collector found 
that an area of 394.9s acres was held by certain persons 
as under-proprietors. The plaintiff who is the eippel-

(1) (1926) I.L.R., 53 Gal., 753/ (3) (1034) I-L.R., 5 Lah„



lant ill appeal No. 37 challenges this finding and urges 
that a lesser area is held by the opposite party in under- fazai. 

proprietary right. Now if the appeal were allowed as 
against those respondents who are upon .the recotd what ^  ' 

would be the result? It Would mean that the respond- Mohammad 
ents upon the record are under-proprietary cosharers in 
only 344 acres (or whatever lesser amount might be 
iound by this Court) whereas the legal representatives 
of the deceased cosharers against whom the appeal has tam, j .  

abated would remain cosharers in the whole area of 
394.9!? acres. We think that such con flitting decisions 
would be anomalous and it would be impossible to carry 
out the partition on such lines.

The same difficulty would arise regarding the tenure 
of ^08.03 acres of land. The Assistant Collector has 
found that certain persons hold this land as tenants 
with special rights and nOt as ordinary statutory tenants 
or as perpetual lessees. The appellant in appeal No. s'/ 
challenges the finding on this point and contends that 
the tenants have got no special rights but are merely 
ordinary tenants. As the appeal has abated against 
certain of these tenants we hold that it is irnpossible that 
the appeal should proceed against the survivihg joint 
tenants, whose names remain upon the reeord as res
pondents. .We think it is impossible for the appeal 
to proceed when the result might be that certain Joint 
tenants or joint under-proprietors should be held to 
have one class of rights in one area of land whereas 
others should be held to have a different right or to hold 
a lesser or greater amount of land.

Authority has been shown to us for a view that in a 
case of this sort it is impossible for the appeal to proceed 
and it should be held that all the appeals have abated.
The decision in the case of B.aj Chunder Sen v. Ganga 

Das Seal (1), is in point. The suit was in substance for 
the winding up of a partnership business and for taking 
of accounts thereof. During the pendency of the appeal

( 3 ) (1904) L.R., 31 I.A., 71.
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against the decree of the trial Court certain of the 
I’AZAL respondents died and the appeal abated as against tliem. 

The question was whether the appeal could proceed in 
the absence of the representatives of those deceased res- 
pondents. This Lordships of the Judicial Committee 
observed:

“It is not disputed that the right to sue did not 
liMSHms- survive against the other defendants alone, nor

t a v a ,j:  could it be successfully contended that the appeals
could proceed in the absence of a representative of 
Abhoy Churn Chowdhry."

Their Lordships held that in the circumstances the 
appeals were perfectly idle. In this case also we think 
that it is impossible for the appeals to proceed in the 
absence of the representatives of the deceased respond
ents against whom the appeals have abated.

A similar view was taken by the Calcutta High Court in 
the C2.SG oi M idnapiir Zamiadary Co., Ltd. v. Arnidya 

Nath Roy Chotvdhiiry (i). In that case several co
plaintiffs sued the defendants for joint possession and 
obtained a decree. The defendants-appellants failed to 
substitute in time the legal representative of one bf the 
plaintiffs-respondents who had died during the pendency 
of the second appeal to the High Court. At the hearing 
of the second appeal the respondents took a preliminary 
objection that the appeal could not proceed against the 
other co-respondents in the absence of the dead co
respondent, or his duly substituted tepresentatiye. 
Their Lordships held that the appeal abated as a whole. 
Page  ̂ J . made the following observations at page 756 
which appear to be applicable to this case:

“Whether or not the appeal abates as against the 
deceased respondent only or as a whole must 
depend upon the particular circumstances of each 

. case, the test to be applied being whether in the 
absence of the respondent against whom the appeal 
has abated, the appeal can proceed.”

(1) (1926) I.L .R ., 53 C al„ <753.



1934We may also refer to a decision of the Lahore High 
Court in W ali Muhammad v. Barkhurdar (i). In that 
case the plaintiffs sued 43 persons for a declaration to k h a n  * 
the effect that they were not entitled to have any share 
in the shamilat of a certain village and that the p l a i n t i f f s  ^^^h am m ap

. . K h an

were the exclusive owners thereof. The suit having 
been dismissed by the trial Court the plaintiffs hied a 
first appeal in the High Court. Some of the defendants- anYsHvas-
respondents died during the pendency of the appeal and iava, j .

no application was made to bring their legal representa
tives on the record within the time .prescribed by law.
It was urged by the respondents that the appeal had 
therefore abated. It was held that the appellants were 
under a necessity of impleading all the persons who 
were parties in the Court below and had obtained a 
decree in their favour and that if any of them died 
during the pendency *of the appeal and no steps were 
taken by the appellants to bring the legal representatives 
on the record within the time prescribed by-law, the 
appeal abated in to to. It may be noted that the deci ' 
sion of the Assistant Collector regarding the under
proprietary right and the iiature of the teriure of the 
tenants is in the nature of a declaratory decree and the 
decision in the Lahore case is directly applicable.

Taking the view that the appeals cannot proceed in 
the absence of the legal representatives of those res- i 
pondents against whom the appeals have , abated we dis- 
miss the appeals with costs.

Appeal dismissed.

(I) (1924) L L .R .. 3 Lah., 429- :
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