
these proceedings the efiEect of the deposit upon the ...-
interest due from the judgment-debtor. Beij

In our opinion the principles of Order X X iy  may musSima® 
be applied to the facts of this case even if the terms 
of that Order were not expressly meant to apply to 
deposits made after the passing of a decree. The 
judgment-debtor deposited the full amount found due 
by tiie trial court, both principal and interest. The Hasan, j. 

plaintiff might have withdrawn this amount without 
admitting that it was in full discharge of her claim.
She would not have prejudiced her appeal by the with- 
drâ v̂ al of a certain sum in part satisfaction of her claim 
and we think it unreasonable that the judgment- 
debtor should be called upon to pay interest on the 
principal sum after the date of the deposit.

We accordingly allow the appeal and restore the order 
o f  the first Court dated the i oth of December, 1935, with 
costs throughout.

A p p m l allqwe^.
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Befort; M r. J iis lice  BishesJiw ar N a th  Srivastava

A N Q N O  ( I) e f e n d a n t %'̂ p p e l l a n t ) iJ. M O H A N  L A L  ( P l a i n t i f f -

Ii e s p o n d e n t ) *

O iid h  R e n t, A c t  ( X X I I  o f  iB % ) , sections  3(10), i^ A  and  i^ i—  

R e m iss io n  o f ren t—-S e ctio n  ig A , O u d h  R e n t  A c t , w h eth er  

diekedar— Tliekedar agreeing to f)ay ren t irresp ec

tive o f any ca la77i ity -~ T h e k e d a r , whetH er cam ^ e t  feniissioi^  

o f ren t— C iv il P ro ced u re  C o d e (A ct V  o f  section^^4f~

S ectio n  14.1, O u d h  R e n t  A c t, U’h e th e r  co n tro ls  sectio n  

C iv il  P ro ced u re  C o d e — N o  reason fo r  a llo iv in g  fu tu re  interest 

at u  p er  ce n t.— In terest at 6 p e r  cen t, is ju st and proper,

SecLion 19A of the O u d h  R e n t A c t, w hich contains the p ro 

vision for rem ission of rent, is not one o f those sections in w hich 

according to section 3(10) of that y\ct, the expression ’* tenant 

includes a theked.ar. T h e  rights and liab ilities o f a th eked a r

: ^Second Rent Appeal No. 52 of 193a, against the decree of H. J. 
Coilister, i.c.s., District Judge of Lucknow, dated die s4th_ of Seprember, 
1932, modifying the decree of S. Mohaminad Zahid, Sub-Divisional Ofiicer 
of Lucknow, dated the gth of April. 1932.'
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1934 in regard to remission of rent must therefore be determined by

the terms of the contract between the parties. So where the 

V. q a h u lia t  provides that the ih ek a d a r  would be liable to pay

rent irrespective of any calamity which m ight occur “ whether 

on earth or from heaven the tk e k e d a r  is not entitled to any 

remission of rent. R a m  N a ra in  v. H o n ’ h le  U day P ratap  

A d ia d a t S in g h  (i), relied on. K a ram a t v. W a zir  H u sa in  

and M e tr o p o lita n  W a ter B o a rd  v. D ic k  K e r r  2c C o ., L td . (3), 

distinguished. H o r lo c k  v. B e a l  (4), referred to.

Section 141 of the Oudh Rent A ct does not control the dis

cretion possessed by the Court under section 34. of the Code 

of Civil Procedure, to allow future interest at such rate as the 

Court deems reasonable. So where there are no reasons for 

allowing future interest on arrears of rent after the date of the 

decree at the rate of 12 per cent, per annum, it is just and 

proper to allow future interest only at the rate of 6 per cent, 

per annum which is usually allowed in such cases.

M y. Ra?n Bharoje Laij for the zppellsLUt.

M y. Ramapat Ram f ioT the lespondent.

Srivastava, J. :—This is a defendant’s appeal arising 
out of a suit for arrears of rent due from a thekadar.

The first contention urged on behalf of the appellant 
is that he is entitled to the remission of rent allowed by 
the Government to tenants for the half year in suit. 
Provision for remission of rent is contained in section 
19-A of the Oudh Rent Act. Section 3, clause (10) of 
the same Act shows that the expression “tenant”, as used 
in certain sections of the Act and in no others, includes
2. thekadar. Section 19-.A is not one of such sections. 
The rights and liabilities of the appellant must therefore 
be determined by the terms of the contract between the 

, parties. :■■■ , . . '
Paragraph 1 of the exhibit 1, provides that

the thekadar would be liable to pay rent irrespective of 
any calamity which might occur “whether on eartli or 
from heaven”. In Ram Narain v. H oii/ble Uday Pratap 

Adiadat Singh (1), which was a case of suspension of 
rent on account of scarcity, it was held that the respective

(1 ) (1910) 13 O.G., 146. ( 4  (1933) I.L.R., 46 AIL, 140.
<3) (1918) L.R., A.C.V 119. (4) (iglG) L.R ., A.C., 486.
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rights and liabilities of lessees and their superior pro- 

prietors are to be determined by the terms of the con- A-Na-̂ n
tract between the parties. Karamai v. Wdzt7' Hiimin monxw
(1),, which has been relied upon by the learned counsel 
for the appellant, does not apply to the case. That was 

a case iinder the Agra Tenancy yVct, under section 4 of Srivasfava,
which .\ct the word “ tenant” , unless there is something 
repugnant in the subject or context, includes thekadar 
or lessee.

It has also been argued that examples are not wanting 

in the English case law in whiGh it has been held that a 

party is excused from the performance of a contract by 

reason of the implications contained in the terms of the 

contract. Reference has been made to Metropolitan 
Water Board v. Dick Kerr k Co., Ltd. {2), and reliance 
has been placed on the following observations to be 
found in the judgment of Lord D u n e d i n  in that case^—

“ M y Lords, I shall content m yself with one quota

tion from the opinion of one of the majority. Earl 

L oreburn points out that in all cases it must be 

said that there is an im plied tenn of the contract 

which excuses the party, in the circumstances; from 

performing the contract, and then coiitinues : ‘it  

is in my opinion the true principle, for no Gourt 

has an absolving power, but it can infer from the 

nature of the contract and the smTonnding circum

stances that a condition which is not expi'essed was 

a foundation on which the parties contracted.

He further points out that the particular 
decidendi in various cases is sometimes that per
formance has become impossible, and that t h e  party 

concerned did not promise to perform an impos

sibility; sometimes i t  is put that the parties con

templated a certain s ta te  of t h i n g s  which fell - o u t  

otherwise.”

<i) (1923) LL.R ., 46 All., 140. (i') (195^)

VOL. X] LUCKNOW SERIES 359



S r i 'i 'a s ta v i ,

1934 I do not, think that the principle enunciated above has 
any application to the present case. In this case there 

M("uis contract to the contrary. T h e  thekadar
bound himself to pay the arrears irrespective of any

thing which might happen in the shape of failure of the 

crops for one reason or another. T h e  following obser- 

J- vations of Lord W renbury  in Harlock v. Beal (1), are 

more in point—
‘I f  a party has expressly contracted to do a law

ful act, come what w ill— if in other words he has 

taken upon himself the risk of such a supervening 

cause— he is liable if it occurs, because by the very 

hypothesis he has contracted to be liable."

I have therefore no hesitation in agreeing with the 

learned District Judge that the appellant is not entitled 
to the remission of rent claimed.

Next it was argued that the plaintiff.' should not have 

been allowed future interest at 13 per cent, per annum.. 
Section 141 of the Oudh Rent Act provides that when 

an arrear of rent remains due from any underproprietor 

or tenant, he shall be liable to pay interest 011 the arrears  ̂
at the rate of 1 per cent, per mensem. In my opinion- 

this section does not control the discretion possessed by 

the Court under section 34 of the Code of Civil Proce

dure, to allow future interest at such rate as the Court' 

deems reasonable. T h e learned District Judge has riot 

given any reasons for allowing future interest after the 

date of the decree at the rate of 12 per cent, per annum.
I think it w ill be more just and proper to allow future 

interest only at the rate of 6 per cent, per annum which 
is Usually allowed in such cases.

I accordingly modify the decree of the lower court to 

this extent that future interest w ill be allowed only at 

the rate of 6 per cent, per annum. T he order of the 

lower court is confirmed in all other respects. Under 

the circumstances I m ake no order as to costs of the:
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Appeal partly allowed.

i:.!) L.R.,' A:G„ 486.


