
3-^4 Commissioner of Oudli in Sant Bakhsh  v. N adir Mirza
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Gail-ct (x). W ith great respect we are of opinion that the

Bat,AT reasoning in Sant Bakhsh v. N adir M irza  (i) is unsound

Lskha snd the correct iaw on the subject has been propounded
Singh the decision of Shib Kunwar Singh v. Sheo Prasad

Singh (2) quoted above.

N an avutty  For the reasons given above, we are unable to accept
Hasan, j j ,  the contention urged by the learned Counsel for the

defendants-respondents that whether the property is 

sold subject to a mortgage or charge or whether merely 
a notice of such incumbrance is given in the sale 

proclamation, the result is the same. T his in our 
opinion is ah entirely wrong construction of the 

provisions of Order X X I, rule 62 of the Code of Civil 
Procedure.

For the reasons given above, we allow this appeal, 
set aside the judgment of the lower appellate court and 
restore the judgment and decree of the trial court, with 
costs in this Court and in the lower appellate court.

A ppeal allowed.

A P P E L L A T E  C IV IL^

B e fo re  M r. J u stice  C . M . K in g , C h ie f  J u d g e  a n d  M r . J u stice  

Z ia u l H asan

1934 B R I J  G O P A L  AND ANOTHER, (JUDGMKNT-DEBTORS-APPELLANTS)

mvemhcT, 2 M U S A M M A T  M A S U D A  B E G A M  ( D e c r e e - h o ld e r -  

r e s p o n d e n t) .

T ra n sfer o f P rop erty  A c t  {IV  o f  1882), sec tio n  83—  C iv il  P r o ­

cedure C o d e  { A c t  V o f  1908), O rd e r  X X I V — M a in te n a n ce  

charged u p o n  p rop erty — -Sidt fo r  arrears o f  m a in ten a n ce—  ̂

P relim in a ry  d ecree passed— D e p o s it  o f  d ecreta l a m o u n t in  

C o u rt— In te re st on  d ecree, w h eth er ceases fr o m  d a te  o f d e p o sit  

S e c t i o n  83, T ra n sfe r  o f P rop erty  A c t , w h eth er  a p p lies  t o

*Execution of Decrce Appeal No. 50 of 1933, against 1 he order ot Babu 
Muhabir Prasud, Subordinate Jvidge of Luclcnow, dated the 14th o£ July, 
iQH". reversing the order of S. Akhtar Ahsan, Munsif, Havali, Ludcnov’. 
dated the lotii of November, aafjs,

(1) (1924) s'; O .C ,, 308. (2) (1906) I.L -R ., 38 All., 413.



th e  d e p o sit— “ D e b t ”  in  O rd er  X X I V ,  r u le  1, zuhether in- 1934
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e lu d e s  secu red  d e b t— D e p o s it  a fter  p a ssin g  o f p relim in a ry ^ ^ j^  Gopai, 

decree^, w h eth e r  d e p o sit d u rin g  p en d e n cy  o f  su it u n d e r  

tio n  3 4 * M a s u d a
Where in a suit for arrears of maintenance charged upon cer- 

tain property, a preliminary decree is passed and the defendant 

deposits the full amount of the decree in Court, interest on the 

decree ceases from the date of the decree.

Section 83 of the Transfer of Property A ct is intended to 

apply to a deposit made by a mortgagor before the institution 

of a suit upon the basis of the mortgage. It does not apply to 

a deposit made after a suit upon the mortgage has already been 

instituted. Where there is no mortgage but the maintenance 

is charged upon certain property section 83 would apply in that 

case too.

T h e  word “ debt ” in Order X X IV , rule 1 of the Code of 

Civil Procedure applies to a secured debt as well to an unsecur­

ed debt. T h e language of rule 1 is sufficiently wide to cover 

suits to recover debts which are secured by a mortgage or a 

charge.

A  deposit of the decretal amount after the passing of the preli- 

minary decree in a suit for arrears of maintenance charged upon  

■certain property is a deposit during the pendency of the suit with, 

in the meaning of Order X X IV  of the Code of Civil Procedure.

D ig a m b a r D as  v. H a ren d ra  N arayan  (1), and A m t u l  H a b ib  v.

M o h a m m a d  Y u su f  (2), relied on. K . M . B o se  -v. M essrs. A l le n  

B ro th e rs  (3), distinguished. Bayya Sao v. N a rasin ga  M a h a p a tro

(4), and T hevaraya  R e d d y  y, V en ka ta ch a ia m  P a n d ith u n  (^% 

referred to.

Mr. M akund Behari Lalj for the appellants.

Mr. D. K . Seth, for the respondent.
K ing  ̂ C.J., and Ziaul H asan  ̂ J. : — -The question 

for determination in this appeal is whether, in case the 

judgment'debtor deposits a sum o£ money in Gourt in 

•satisfaction o£ a decree, interest on the ' decree should 
cease from the date o£ payment in proportion to the 

amount paid where the said amount is not sufficient to 
satisfy the whole decree.

(1) (1910) 14 C.W .N., 617. (a) LL.R ., 40 Ail., la-j.
(3) (1926) 97 LC., 479. (4) (iQii) I . L . R . ,  35 Mad., »oj).

(5) (1916) I .L .R .,  40 M ad., S04.
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V.
M u s a m m a t

M a s u d a

B e g a m

Kin(j, G.J. 
and Zio'ifl 
Hasan, J .

1934. x h e  plaintiff brought a suit to recover a sum of

Bbij Gopai. Rs.855 on account of maintenance wliich was a charge

upon certain property. She also claimed Rs.s55-i5 as. 

interest up to the date of suit.
O n  the 27th of January, 1930, the trial court decreed 

the claim for Rs.855 only allowing no interest up to 

the date o£ the suit but allowing future interest from 
the date of the suit until realization at 6 per cent, per 
annum. It was also ordered that if the amount decreed 
were not paid within three months then the property 
charged with the maintenance should be sold. Soon 
after the passing of this preliminary decree, that is, on 
the 7th of February, 1930, the judgment-debtor 
deposited in Court a sum of Rs.848-3, that is Rs.835 on 
account of principal and Rs.33-3 interest from the 
date of the suit until the date of the deposit. The 
plaintiff refused to accept the sum deposited and 
preferred an appeal against the trial court’s decree 
claiming a further sum on account of interest up to the 
date of the institution of the suit. The appeal was 
dismissed by the Court of the Additional District Judge 
but on second appeal to the Chief Court the plaintiff 
was partially successful. The Chief Court found that 
a sum of Rs.i 11-6 was due to the plaintiff for interest 
up till the date of the suit, in addition to the sum o f 
Rs.835 as principal. It was ordered that the principal 
sum of Rs.8s5 will carry interest at the rate of 6 per 
cent, per annum from the date of the suit until realiza­
tion. The decree was made final on the i6th of July,, 
193s. Before the final decree was passed the decree- 
holder between the 7th and the 51st of May, 1931, 
attached and realized the sum deposited by the judgment- 
debtor. The decree-holder then applied for execution' 
giving' credit to the extent of the amount already 
received. The whole question between the parties in' 
execution was whether the judgment-debtor w as liable* 

to pay interest on the sum of Rs.8s5 after the date o f



his deposit. The decree-holder claimed interest on that 1234̂  
sum up to the date o£ its actual realization in May, 2931. Bnu Gopal 

The trial court found that no interest should be allowed 
on the principal after the date of deposit but the lower 
appellate court has tajcen a contrary view and the 
judgment-debtor comes to this Court in second appeal.

The appeal came up for hearing before a learned VnTziaui 

single Judge of this Court who considered that the 
question was of sufficient importance to be decided by 
a Bench of two Judges and the appeal has accordingly 
been heard by this Bench.

The first question is whether the provisions of 
section 83 of the Transfer of Property Act will apply 
to the deposit which was made after the passing of the 
preliminary decree. In our opinion section 83 does not 
apply to the deposit. Section 85 is evidently intended 
to apply to a deposit made by a mortgagor before the 
institution of a suit upon the basis of the mortgage.
We think it does not apply to a deposit made after a 
suit upon the mortgage has already been instituted.
In the present case there was no mortgage but the 
maintenance was charged upon certain property and 
section 8g would apply to this suit if it were applicable 
to a suit upon a mortgage.

The learned Advocate for the appellant urges that 
the incidents of the deposit are governed by the pro­
visions of Order XXIV of the Code of Civil Procedure.
Order XXIV applies to payments made into Court by ; 
a defendant in any suit to recover a debt or damages.
It has been argued that Order XXIV does not apply 
to mortgage suits but we see no reason why such a 
distinction should be made. Rule 1 lays, down that 
“the defendant in any suit to recover a debt . . .  may 
at any stage of the suit deposit in Court such sum of 
money as he considers a satisfaction in full of the claim.”
There seems to be no reason why the word “debt” 
should not apply to a secured debt as well to an 
unsecured debt. The language of the rule seems to be
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sufficiently wide to cover suits to recover debts which 
Bbij Gopal are secured by a mortgage or a charge. This view is 
Musammat moreover supported by certain rulings. In Bayya Sao 

V. Narasinga Mahapatro (i), the facts were rather 
different but the suit was upon a mortgage and at page 
214 the learned judges observed: “We are of opinion

K ing, C .J .  , ^  , . 1  , . , ^  .
and Z iavi that wlien a suit has once been instituted, payment into 
Hasan, j . is regulated by Order XXIV, rule 1 of the new

Code of Civil Procedure corresponding to section 376 
of the old Code.”

In the Full Bench case of Thevaraya Reddy v, 
Venkatachalarn Pandithan (3) the mortgagor had made 
the deposit in Court under section 83 of the Transfer 
of Property Act but he withdrew this deposit and made 
another deposit after the suit upon the mortgage had 
been instituted. At page 806 one learned Judge 
remarked that in calculating interest from the date when 
the sum had again been deposited in Court by the mort­
gagor the amount deposited should have been deducted 
from the principal, and interest should have been 
allowed only on the balance. At page 808 also another 
learned Judge observed that he agreed that under Order 
XXIV, rule 3 of the Code of Civil Piocedure, interest 
was not allowable upon the sum paid into Court after 
the institution of the suit. It was therefore, clearly the 
view of the Court that Order XXIV does apply to 
deposits made into Court after the institution of the 
suit, even in suits upon mortgages, and we think that 
this view is correct.

For the respondent it is argued that Order XXIV 
does not apply to a deposit made after the passing of a 
decree but only to a deposit made by the defendant 
during the pendency of the suit. This argumenr is 
borne out by the language of the Order, but it must 
be observed that this suit was in the nature of a suit 
upon a mortgage and the decree passed was only a

(1) (19x1) I.L.R ., 35 Mad., aog. (a) (1916) I.L.R ., 40 Mad,, 804,
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preliminary decree so the suit must be considered to __
remain pending until a final decree has been passed, bku Gopax. 
It should be held therefore that the payment was made musammat 
during the pendency of the suit, although it was made begam"̂ 
after the preliminary decree had been passed.

The case of D igm nhar Das v. H arendra Narayan (i)  

is directly in the appellant’s favour. The facts of the andZiaui 

case are very similar to the facts of the case before us.

In that case also the mortgagor had made a deposit in 
Court after the passing of the preliminary decree.
The question arose what effect such a deposit would have 
on the amount of interest payable to the decree-holder.
The learned Judges took the view that even though 
the amount deposited was not sufficient to cover the 
whole sum due upon the mortgage, as found by the 
appellate Court, nevertheless the deposit could not be 
ignored and interest should cease to run to the extent 
of the sum deposited. The learned Judges relied 
mainly upon the English law and did not base their 
decision upon an interpretation of the Code of Civil 
Procedure but their conclusions are directly in favour 
of the appellant’s contention.

In any case we think that the principles laid down in 
the rules of this Order may well be extended to the 
payment in question, even if the rules were not ' 
expressly intended to apply to payments made 
after the passing of a decree. The Allahabad High 
Court in A m tu l H a b ib  v. M oham m ad Y u siif {2) has 
extended the priciples of Order XXIV to execution 
proceedings and has held that where money is paid into 
Court by the judgment-debtor in satisfaction of the 
decree, interest on the decree will cease from the date 
of payment in proportion to the amount paid, although 
such amount may not in fact be the whole amount 
due under the decree. The respondent has relied upon 
the case of K , M. Bose v. Messrs. AJleji- Brothers (3)

( 0  (1910) 14 C .W .N .. 617- (2̂  40 A ll., 12:,
(3) (1926) 97 I . e . ,  47Q.
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which, as he contends, conflicts with the view taken by 

Bmj Gopai the Allahabad High Court. W e think that the ruling 
MusImmat relied upon by the ' respondent can be distinguished as 

ill that case the deposit which had been made was a 
conditional deposit. The judgment-debtor deposited 
a sum of money after the passing of the decree but 
made the deposit only on the condition that the money 

Eascrn, j .  not to bc withdrawn by the decree-holder unless 
and until the latter deposited security. In the present 
case the deposit was made unconditionally.

It has been further argued for the respondent that 
even if Order X X IV  is applicable to the facts of this 
case, and even if under Rule 3 of that Order no interest 
would be allowed to the decree-holder on the sum 
deposited by the defendant, the effect of these rules 
has been nullified by the passing of the final decree in 
accordance with the appellate decision of the Chief 
Court. It is true that the Chief Court modified the 
decree of the trial court by granting to the plaintiff 
a further sum of Rs.i 11-6 as interest up to the date of 
the suit. In other respects the decree of the trial court 
was upheld and in fact was not in any way challenged 
by either party. The result was that a sum of Rs.936-6 
was declared to be due to the plaintiff up to the date 
of the suit and future interest was allowed upon the 
principal sum of Rs.825 at the rate of interest allowed 
by the trial court. It is clear that the fact of the deposit 
made by the judgment-debtor was not brought to the 
notice of the Chief Court and no question arose as to 
whether the amount of this deposit should be deducted 
from the sum decreed. The final decree was prepared 
in accordance with the Chief Court’s’ decision. The 
final decree did give credit for the amount deposited, 
as it had already been withdrawn before that date by 
the decree-holder  ̂ but the question of interest upon the 
principal sum after the date of the deposit was not 
considered. We think we are at liberty to consider in
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these proceedings the efiEect of the deposit upon the ...-
interest due from the judgment-debtor. Beij

In our opinion the principles of Order X X iy  may musSima® 
be applied to the facts of this case even if the terms 
of that Order were not expressly meant to apply to 
deposits made after the passing of a decree. The 
judgment-debtor deposited the full amount found due 
by tiie trial court, both principal and interest. The Hasan, j. 

plaintiff might have withdrawn this amount without 
admitting that it was in full discharge of her claim.
She would not have prejudiced her appeal by the with- 
drâ v̂ al of a certain sum in part satisfaction of her claim 
and we think it unreasonable that the judgment- 
debtor should be called upon to pay interest on the 
principal sum after the date of the deposit.

We accordingly allow the appeal and restore the order 
o f  the first Court dated the i oth of December, 1935, with 
costs throughout.

A p p m l allqwe^.
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AFPEjbLATE CIVIL:

Befort; M r. J iis lice  BishesJiw ar N a th  Srivastava

A N Q N O  ( I) e f e n d a n t %'̂ p p e l l a n t ) iJ. M O H A N  L A L  ( P l a i n t i f f -

Ii e s p o n d e n t ) *

O iid h  R e n t, A c t  ( X X I I  o f  iB % ) , sections  3(10), i^ A  and  i^ i—  

R e m iss io n  o f ren t—-S e ctio n  ig A , O u d h  R e n t  A c t , w h eth er  

diekedar— Tliekedar agreeing to f)ay ren t irresp ec­

tive o f any ca la77i ity -~ T h e k e d a r , whetH er cam ^ e t  feniissioi^  

o f ren t— C iv il P ro ced u re  C o d e (A ct V  o f  section^^4f~

S ectio n  14.1, O u d h  R e n t  A c t, U’h e th e r  co n tro ls  sectio n  

C iv il  P ro ced u re  C o d e — N o  reason fo r  a llo iv in g  fu tu re  interest 

at u  p er  ce n t.— In terest at 6 p e r  cen t, is ju st and proper,

SecLion 19A of the O u d h  R e n t A c t, w hich contains the p ro ­

vision for rem ission of rent, is not one o f those sections in w hich 

according to section 3(10) of that y\ct, the expression ’* tenant 

includes a theked.ar. T h e  rights and liab ilities o f a th eked a r

: ^Second Rent Appeal No. 52 of 193a, against the decree of H. J. 
Coilister, i.c.s., District Judge of Lucknow, dated die s4th_ of Seprember, 
1932, modifying the decree of S. Mohaminad Zahid, Sub-Divisional Ofiicer 
of Lucknow, dated the gth of April. 1932.'
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