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B e fo r e  M r. J u s tic e  E. M . N a n a v iitty  a n d  M r , J u stice  

Z ia u l H asan

* G A IL U  alias  D A L A I a n d  o t h e r s ^  ( P l a i n t i f f s - a p p e l l a n t s )  v . October -̂w  

L E K H A  S IN G H  a n d  o t h e r s ,  ( D e f e n d a n t s - r e s p o n d e n t s )  ------— 1̂ - —

C iv il  P r o ce d u re  C o d e  (A ct V  o f  1908), o rd er X X I ,  ru les  62 a n d  

66— M o rtg a g e— Sa le o f p rop erty  s u b je c t  io  m ortgage  

P u rch a ser, w h e th e r  can q u estio n  th e  m ortgage— A u c tio n  sa le  

o f p ro p erty  s u b je c t  to  m ortgage a n d  a fte r  g iv in g  n o tice  o f  

m ortgage in  sa le  p ro c la m a tio n , d is tin ctio n  betw een.

It is clear from the phrase “ subject to such mortgage ” in 

order X X I, rule 62 of the Code of Civil Procedure that the 

Code makes a distinction between the case in which property 

is expressly sold subject to a mortgage and the case in which  

notice of an alleged mortgage is given in the proclamation of 

sale under order X X I, rule 66 of the Code. In the former case 

the Court, a fter b ein g  satisfied o f  th e  e x iste n c e  o f th e  m ortgage, 

sells only the judgment-debtor’s equity of redemption, i.e., the 

purchaser at such a sale buys the property subject to the mort

gage. In the latter case he buys the property with notice of 

the mortgage and subject to such risk as the notice might involve 

and in that case the executing court does not decide whether 

the mortgage subsists or not. S h ih  K u n w a r  S in g h  -v. Sheo Pra

sad S in g h  {1), M irza  H u sa in  y. B e n i  M a d h o  (s)! 2Uid S a n t B a k h sh  

V. N a d ir  M irza  (3), d issen ted  irom . Izzat-un-nisa Begam  v. Par-

tab S in g h  (4), referred to.

M r . Hyder Husain, f o r  th e  a p p e lla n ts .

M r .  Radha Krishna Srivastava, f o r  th e  r e s p o n d e n ts .

N a n a v u t t y  a n d  Z i a u l  H a s a n , J J . T h i s  is  a  

p la in t i f f s ’ a p p e a l  a r is in g  o u t  o f  a  s u it  f o r  th e  sa le  o f  a  

f o u r  b is w a n s is  s h a re  in  v i l la g e  L i l w a l  o n  th e  b a sis  o f  a  

m o r t g a g e  d e e d  fo r  R s.3 0 0  e x e c u t e d  b y  H u la s  Singh>: 

t h e  d e c e a s e d  fa t h e r  o f  d e fe n d a n ts  n o s. 1 ,  a a n d  5 , in  

f a v o u r  o f  G a i l u  a n d  B a d a l  S h a h , th e  decea:sed  f a t h e r  

o f  p la in t i f fs  n o s . 3 a n d  g.

*Second Civil Appeal No. loi of 1933, against the decree oE i'andit 
Bishunath Hukku, Subordinate Judge of Hardoi, dated thê  a r̂d of 
December, 1933, modifying the decree of S. Abdul Qasim Zaidi, Miinsif,.
North Hardoi, dated the a6th of September, 1932,

(1) (1906) I.L.R., 28 All., 418. (2) (1930) 7 O.W.N., 67S.
(3) O924) 27 O.C., 308. (4) (1909) LL.R., gi Al!., 58̂ .



One Hulasi owned the property in suit, 17 biswansis 

of which were said to be ancestral property and 4
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Dalai biswansis self-acqiiii'ed property. On the 16th of 
Lek.h:a August, 1915,, Hulasi mortgaged 17 biswansis to one 

Balchtawar La! for five years (exhibit E-i) and he mort
gaged on the s m d  of June, 1917, 4 biswansis to the 

-jsianmaty plaintiff no. 1 Gailu and Badal Shah, the father of
aud ZiauL ^
^am,n,.Tj, plaintiffs nos. 5 and g (exhibit 1). On the 50th of 

February, 1930, Bakhtawar Lai mortgagee put the 
property to sale in execution of a simple money decree 
and defendants nos. 5 and 6 purchased 15 biswansis out 
of 17 biswansis of the property subject to the plaintiffs’ 
mortgage. On the 7th of August, 1931, defendants 
nos. 5 and 6 redeemed Bakhtawar Lai mortgagee (see 
exhibit 3) and executed a fresh mortgage in favour of 
Bakhtawar Lai. On the 31st of June, 1932, the 
present suit was filed for sale of the four biswansis share 
in village Lilwal on the basis of the mortgage deed 
(exhibit 1) of the ^snd of June, 1917, on the allegation 
that defendants nos. 5 and 6 are bound by the mortgage 
of the plaintiffs and they impleaded them as subsequent 
mortgagees. The defence was that the plaintiffs’ 
property was different from that held by them. The 
trial court of the Munsif of Hardoi North decreed the 
plaintiffs’ suit. In appeal the learned Subordinate 
Judge of Hardoi allowed the appeal of defendants nos.
5 and 6 with costs, and modified the decree of the lower 
court by discharging defendants nos. 5 and 6 as un
necessary parties to the suit. The plaintiffs have, 
therefore, filed this second appeal challenging the 
correctness of the decision of the lower appellate court 
and praying that the decree of the lower appellate court 
be discharged and that of the first court restored m ô̂ o.

The sole point for determination in this appeal is 
whether the plaintiffs are entitled to sell the property 
in suit, in other words, whether the defendants nos, 5 
and 6 purchased the property at the auction sale subject



VOL. X] LUCKNOW SERIES 3 4 5

1934to the plaintiffs’ mortgage, and as such are bound to
pay the plaintiffs’ money. Both the lower courts have 
held that the property in suit was purchased by the dalai 
defendants nos. 5 and 6 subject to the plaintiffs’ L k ch a

mortgage under order XXI, rule 62 of the Code of sisgh 
Civil Procedure. The finding on this point of both 
the courts is clear and unanimous. Order X X I, rule Nanaviitty 

62 of the Code of Civil Procedure runs as follows: Hasanl'jj.

“Where the Court is satisfied that the property 
is subject to a mortgage or charge in favour of some 
person not in possession, and thinks fit to continue 
the attachment, it may do so, subject to such 
mortgage or charge.”

It is clear from the phrase “subject to such mortgage” 
that the Civil Procedure Code makes a distinction 
between the case in which property is expressly sold 
subject to a mortgage and the case in which notice of an 
alleged mortgage is given in the proclamation of sale 
under order XXI, rule 66 of the Code. In the former 
case the Court, after being satisfied of the existence o f the 

mortgage^ sells only the judgment-debtor's equity of 
redemption. In other words, the purchaser at such 
a sale buys the property subject to the mortgage. In 
the latter case he buys the property with notice of the 
mortgage and subject to such risk as the notice might 
involve. In the latter case the executing court does 
not decide whether the mortgage subsists or not. Such 
being the case, if there is in reality a subsisting mort
gage, then the purchaser has to redeem it. If, on the 
other hand, the mortgage specified in the proclamation 
of sale turns out to be invalid, the purchaser acquires 
the property free from liability of the mortgage. But 
where after a due inquiry by the executing court, that 
court Ends that the property sought to be sold is 
subject to a mortgage, then the auction purchaser is 
not at liberty to question that mortgage, but he buys 
the property subject to that mortgage or charge. In



1934 Mirza Husain v. Be'ui M adho and another (i) to which
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Gailtj one of US was a party, it was held that the mere fact
bIIIi that incumbrances were noted in a sale proclamation
lekha for the information of an auction purchaser and were
Singh subsequently noted in the sale certificate, did not

establish the contention that the property was sold 
Nanavutty sub jcct to the inciimbrances. That was a case in which 
fjasm ljj. Court caused a proclamation of the proposed sale 

to be made in which proclamation the incumbrance to 
which the property was liable was noted. In that case 
there was no inquiry made by the executing Court as 
to the existence of the incumbrance to which the 
property was said to be liable. In the present case it 
is admitted by both parties and found as a fact by both 
the lower courts that an order was made by the execut
ing Court under order XXI, rule 6s of the Code, that 
is to say after the Court had satisfied itself that the 
property was subject to the mortgage of the plaintiffs.

The learned Counsel for the respondents relied upon 
a single Judge decision of the late Court of the Judicial 
Commissioner of Oudh in Sant Bakhsh and another v. 
N adir M irza and another (5). In that case it was held 
that when an entry is made in the sale proclamation 
under rule 66, sub-rule 2, clause (c) of order XXI of 
the Code of Civil Procedure, whether that entry is 
founded on an action of the Court taken under rule
65 or on the basis of a report from the registration 
office, the effect of the entry in both cases is the same. 
With great respect to the learned Judge who decided 
that case we find ourselves unable to accept that view. 
When a civil court in execution proceedings holds 
under order XXI, rule 62 of the Code of Civil 
Procedure that the property sought to be sold is subject 
to a mortgage or charge in favour of some person not 
in possession, it does so only after it has held an inquiry 
into the matter and has satisfied itself that that is the 
fact. In the other case under order XXI, rule 66 of 

(1) (1930) 7 O.W.N., 676. (2) (1924) 27 O.C., 308.



the Code of Civil Procedure where it enters in the sale 1*̂ 34
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proclamation the fact that the property is liable to an gailu

incumbrance, it does not make any such inquiry and dalai

has not satisfied itself as to the existence or otherwise 
of the alleged incumbrance on the property sought to Sxngh

be sold. The difference between the two rules 62 and
66 is therefore fundamental and it cannot be said that Nanavuuy 

the effect of the entry in the sale certificate that the Sfsan^jj.

property is liable to some incumbrance is the same as 
the entry of the incumbrance under rule 66. In Izzat- 

un-nisa B e gam v. Partab Singh (1), in which certain 
villages were put up for sale in execution of a decree 
under section 88 of the Transfer of Property Act and 
it was notified in the sale proclamation that the 
property was to be sold subject to two prior mortgages 
under order XXI, rule 66 of the Code of Civil 
Procedure, it was held that the mere notification in the 
sale proclamation that the property was to be sold 
subject to certain mortgages could not be a bar to the 
purchaser from challenging the validity of the 
incumbrance which it notified, and it was held by Lord 
M a c n a g h t e n ^  who delivered the judgment of their 
Lordships of the Privy Council, that on the sale of 
property subj ect to encumbrances the vendor got the 
price of it together with an indemnity against the 
encumbrances affecting the land, and that if the 
incumbrances turned out to be invalid, the vendor had 
nothing to complain of and that he had got what he 
bargained for. That ruling, however, does not touch 

the question raised in this appeal, which is whether it 
is open to the auction purchaser to challenge the 

validity and the existence of the mortgage subject to 

which he got the property at the auction sale. In our 

•opinion he clearly cannot do so.

Rule 6 g of order XXI of the Code also makes this 
point quite clear. It lays down that where a claim or

0.) (1909) LL.R., 31 All., 583.
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an objection is preferred, the party against whom an 

order is made may institute a suit to establish the right 

which he claims to the property in dispute, but, subject 

to the result of such suit, if any, the order shall be 
conclusive. Sir Dinshah M ulla in his learned com

mentary on the Code of C ivil Procedure annotating 

Nanavuuy upon the plirasc “ parties to suits under this ru le” 

UasmiTjJ ^bs^i'ves that the party against whom an order may be 
made may be either the decree-holder, or the claimant 
including- an incumbrancer, or even the judgment- 
debtor. Since the judgment-debtor is precluded under 

this rule 63 from challenging the validity of an order 
made under rule 62 of Order X X I of the Code of Civil 
Procedure, if he fails to institute a suit contesting the 
order passed under rule 62 making his property subject 
to a mortgage or charge in favour of a third person, the 
auction purchaser, who purchases his property subject 
to the charge, is also bound by the decision of the 
executing Court arrived at under Order X X I, rule 62 

of the Code of Civil Procedure on the question of the 
existence or validity of the mortgage. The auction 
purchaser would not have been so bound if the order 
was passed by the executing Court under Order X X I, 

rule 66 of the Code of Civil Procedure.

In Shib Kunw ar Singh v. Sheo Prasad Singh (1) the 
distinction between Order XX I, rule 65 of the Code of 
Civil Procedure corresponding to section 58s of the 
old Code and Order XXI, rule 66 corresponding to 
section 3 87 of the old Code has been clearly brought 

out by the learned Judges, who decided that case in 

the following illuminating passage;

“As for the second point, it is clear that the Court 
did not sell the property subject to a mortgage as 

contemplated by section 282 of the Code o£ Civil 

Procedure. A ll that it did was to mention in the 

sale proclamation the fact that there was an alleged

1̂) s8 AH.,



mortgage on the property. It was not therefore__
incumbent on the judgment-debtor to bring a GAn-u
suit under section 583 to have it declared that no dalm

mortgage existed on the property. The object o£ i,eeha

specifying the mortgage in the sale proclamation 
was to give to intending purchasers all the in
formation which it was necessary for them to know Nannvutti/

in respect of the property advertised for sale. The j j
fact that the appellant purchased the property 
with notice of the alleged mortgage does not estop 
him from questioning the mortgage. The Code of 
Civil Procedure clearly makes a distinction between 
a case in which property is sold subject to a mort
gage and a case in which notice of an alleged 
mortgage is given in the proclamation of sale. T he 
former is provided for by section 28s, and the 
latter by section 587. In the former case the Court 
after being satisfied of the existence of the 
mortgage sells only the judgment-debtor’s right of 
redemption, so that the purchaser does not 
acquire any greater rights than those of redeeming 
the mortgage. In the latter he buys the property 
with notice of the mortgage and subject to such 
risks as the notice might involve. The Court does 
not decide whether the mortgage subsists or not.
If there is in reality a subsisting mortgage, the 
purchaser has to redeem it. If, on the other hand, 
the mortgage specified in the proclamation of sale 
is a fictitious mortgage, or did not subsist at the 
date of the sale by reason of its having been 
previously discharged by payment, the purchaser 
acquires the property free from liability for the 
mortgage. Any other conclusion might work 
hardship and injustice.’'

T he learned Counsel for the defendants-respondents 
has argued that this Bench decision of the learned 
Judges of the Allahabad High Court was discussed by 
a learned Judge of the late Court of the Judicial
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3-^4 Commissioner of Oudli in Sant Bakhsh  v. N adir Mirza
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Gail-ct (x). W ith great respect we are of opinion that the

Bat,AT reasoning in Sant Bakhsh v. N adir M irza  (i) is unsound

Lskha snd the correct iaw on the subject has been propounded
Singh the decision of Shib Kunwar Singh v. Sheo Prasad

Singh (2) quoted above.

N an avutty  For the reasons given above, we are unable to accept
Hasan, j j ,  the contention urged by the learned Counsel for the

defendants-respondents that whether the property is 

sold subject to a mortgage or charge or whether merely 
a notice of such incumbrance is given in the sale 

proclamation, the result is the same. T his in our 
opinion is ah entirely wrong construction of the 

provisions of Order X X I, rule 62 of the Code of Civil 
Procedure.

For the reasons given above, we allow this appeal, 
set aside the judgment of the lower appellate court and 
restore the judgment and decree of the trial court, with 
costs in this Court and in the lower appellate court.

A ppeal allowed.

A P P E L L A T E  C IV IL^

B e fo re  M r. J u stice  C . M . K in g , C h ie f  J u d g e  a n d  M r . J u stice  

Z ia u l H asan

1934 B R I J  G O P A L  AND ANOTHER, (JUDGMKNT-DEBTORS-APPELLANTS)

mvemhcT, 2 M U S A M M A T  M A S U D A  B E G A M  ( D e c r e e - h o ld e r -  

r e s p o n d e n t) .

T ra n sfer o f P rop erty  A c t  {IV  o f  1882), sec tio n  83—  C iv il  P r o 

cedure C o d e  { A c t  V o f  1908), O rd e r  X X I V — M a in te n a n ce  

charged u p o n  p rop erty — -Sidt fo r  arrears o f  m a in ten a n ce—  ̂

P relim in a ry  d ecree passed— D e p o s it  o f  d ecreta l a m o u n t in  

C o u rt— In te re st on  d ecree, w h eth er ceases fr o m  d a te  o f d e p o sit  

S e c t i o n  83, T ra n sfe r  o f P rop erty  A c t , w h eth er  a p p lies  t o

*Execution of Decrce Appeal No. 50 of 1933, against 1 he order ot Babu 
Muhabir Prasud, Subordinate Jvidge of Luclcnow, dated the 14th o£ July, 
iQH". reversing the order of S. Akhtar Ahsan, Munsif, Havali, Ludcnov’. 
dated the lotii of November, aafjs,

(1) (1924) s'; O .C ,, 308. (2) (1906) I.L -R ., 38 All., 413.


