
VOL. X LUCKNOW SERIES 2 8 9

T 'U R A B

V.
Ki:>»’g - 

E m p e r c  3

apart from the accompanying statements, under 

section 8.”
These remarks apply with full force to the evidence of 

P. W . s, Saiyid Ali, and P. W. 3,, Ghafur Khan, who try 

to incriminate the accused by alleging that it was he who 
pointed out the place where he said that he (the accused) Nmiusi.nt̂  

had buried Izhar Ahmad and that he gave the chhuri 
(exhibit IV) as the weapon by which he had killed Izhar 
Ahmad. W e need not, however, labour this point 

because in this case the evidence of the principal witness,
P. W . 1, Musammat Kusuma, breaks down completely.

T h e assessors, with -whose aid the trial was conducted 

in the Court of Session, were unanimously of opinion 
that the accused was not guilty of the offence charged.
W e are in entire agreement wath their opinion. Upon 
the evidence on the record the case against the accused 
has not been proved beyond any shadow  ̂ of doubt. W e 

accordingly allows this appeal, set aside the conviction and 
sentence passed upon the appellant, acquit him of the 
offence charged and order his immediate release.

Appeal allowed.

A P P E L L A T E  C IV IL

B e fo r e  M r. Justice. Z ia iil H asan

PANDIT BHAGWAN D U TT (Defendant-appellant) -a B R lj 
BHUKHAN. PLAIN riFF and another, defendant (Respon
dents).* '

P re-em p tio n — Sale disguised u n d er  th e  mash o f a differe72t trans

action,— C o u rt to lo o k  to r e a l n a tu re  of transaction— D irect  

ev id e n ce  d isb e lie v e d — C ircu m sta n tia l e v id e n c e , i f  can be con-  

s id e fe d . ■

W here parties have really entered in  to a sal e Iran saction but 
have disguised it tinder the mask or cloak of a difl'erent tran 
saction, the C ourt niust look to the real nature of the tran
saction for the purpose of deterniining wheihei' it could be

♦Second Civil Appeal Iŝ o. i>02 of 1933 against the deiTee of Pandit Siiynrri 
Manohar Nath Sharghar District Judge o!' Gonda, dated the loth of April, 

uphoiding the decree of Sheikh Mohammfid T ufail Ahmad, Munsif of 
Utruula at Gonda, dated the 20th o f October,
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subject to the righ t of pre-emption or not. I t  does not make 
any difference if direct evidence is disbelieved and it can be 
held on drcuiiistantial evidence that the transaction in question 
was really one of sale b u t was disguised in the form  of a different 
transaction. Mohammad Ishaq v. Fahimunnissa, (i), relied on.

Messrs. Ghulam Hasan and Iftikhar Husain, for the 

appellant.

Mr. Mohammad Ayuh, for the respondents.

ZiAUL H a s a n , J .  :— This is the defendant’s second 
appeal in a suit for pre-emption.

On the 17th of June, 1931, Manbodh Singh Jat trans

ferred his four pies share in patti Ram Narain mohal 

Bhagwandat of village Mohammadnagar District Gonda 
to Bhagwandat, defendant appellant, by a deed which 

purports to be a shankalapnama. It is recited in the 
deed that the transferee, Bhagwandat, is the g iiw  of 
Manbodh Singh, executant, and that the property is gift
ed to Bhag^vandat on that account. T h e  plaintiff res
pondent, Brij Bhukhan, who is cousin of Manbodh Singh, 

brought his suit for pre-emption on the allegation that 

the transaction between Manbodh Singh and Bhagwandat 
was really one of sale disguised in the form of a shan- 
lialapnmna and that the sale consideration was Rs.^oo, 

How this consideration passed to Manbodh Singh was 
stated by the plaintiff-respondent as follow s:

T h e price of the property was not paid by Bhagwandat 

but was promised to be paid at some future date and as 
security lo r the promise, Bhagwandat made a usufruc

tuary mortgage of certain property of his in favour of 

Manbodh Singh’s cousin, Mahabir Singh as benamidar 
in lieu of Rs.500, the sale consideration. It was suggest

ed that no consideration really passed in regard to the 
mortgage and that when Bhagwandat would redeem, he 
would pay Rs.300, the price of the property in dispute, 

to Manbodh Singh. In the meantime the usufTuct of 
the property would go to Manbodh Singh by way of 
interest on the unpaid price of the property in suit. 

(i),(i928) I.L.R., 4 Luck.,, 63. : -
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T he defence that the transaction in question was 
a shankalap and not a sale and that the market value of 
the property was Rs. 1,000. Evidence was produced by 

the plaintiff-respondent to prove in a direct manner that 
the transaction actually settled between Manbodli Singh 
and Bhagwandat was one o£ sale but this evidence has 
been disbelieved by both the lower courts. T he learned 
Munsif was, however, of opinion that irrespective of the 
direct evidence produced by the plain tiff , diere were 

circumstances which went to prove that the transaction 
was really one of sale and, as anoth er mortgage was made 
by Bhagwandat, on the date of the shankalapnama, in 
favour of Manbodh Singh’s other cousin Dasrat Singh 
for- another sum of Rs.300, he held that the consideration 

for the sale was Rs.6oo and not Rs.fiOO as stated by the 
plaintiff. He therefore decreed the suit on condition 
of payment of Rs.6oo. Bhag^vandat. appellant, went in 

appeal to the District Judge who upheld the findings 
of the learned Munsif and dismissed the appeal.

Bhagwandat comes here in second appeal and the 
only c|uestion is whether the transaction of the 17 th of 
June, 1931, was a shomkalap or sale. I have heard the 

learned counsel for both parties at some length and am 
definitely of opinion that the courts below were right 
in their finding. In the c2ls& of. Mohammad Ishaq v. 
Fahini-un-nissa (1) it was held by Sir Louis Stuart, 

C.J., and the present Acting Chief Judge that where 
parties have really entered into a sale transaction but 
have disguised it under the mask or cloak of a different 

transaction, the Court must look to the real nature of 
the transaction for the purpose of determining whether 
it could be subject to the right of pre-emption or not 

and thi s view has very recently beeri affirined by a Full 
Bench of this Court. It was sought to distinguish the 
case just referre:d to from the present case on the ground 

that w hile in that case it was found as a fact that the 
transaction entered into by the parties was I'eally one

(1) (1928) LL.R ,. 4 Luck., 6;?.
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of sale, ill the present case the evidence on this point was 

disbelieved, but this does not to my mind make any 

difference so long as it can be held that the transaction in 
question was really one of sale but was disguised in the 

form of a different transaction. In the present case there 

are ample reasons, to take this view. T o  begin with, 
there is reason to doubt even the truth of the allegation 

that Bhagwandat was the guru of Manbodh Singh. One 

of the defendant’s own witnesses stated that Manbodh 
Singh adopted Bhagwandat as his guru seven or eight 

years ago while Manbodh Singh himself says that he 

became Bhagwandat’s chela four or live years ago. 

Then, one of the reasons given in the shankalapnama 

for making the shankalap is that Manbodh Singh is issue- 

less but in view of the fact that he is only forty years 

of age and has a wife living, this reason can hardly be 
said to be satisfactory. Further, the fact that no 

zamindari property was left to Manbodh Singh after the 

sharikalap also renders the shankalap improbable.

Looking to the mortgages made in favour of Mahabir 
Singh and Dasrat Singh, cousins of Manbodh Singh, we 
find the following facts:

Both the mortgages were made on the very date on 
which the shankalapnama ŵ as executed. T h e  story was 

that the consideration for both the mortgages was paid 
to Bhagw^andat prior to the execution of the mortgage 

deeds, but no receipt for either of the two sums was 
taken or produced. It was said that this money was 

required by Bhagwandat for pilgrimage but one of his 

own witnesses stated that he never .saw Bhagw^andat going 
on a pilgrimage. It is also difficult to believe that Maha

bir Singh and Dasrat Singh charged no interest on the 

money said to have been advanced by them to Bhagwan- 

clat several months before the date of the mortgages. 

Mahabir Singh not only had to admit that he was him

self in debt but also that he advanced Rs.300 to Bhagwan

dat after raising money by sale of grain. Further.
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1934Mahabir Singh could not say who purchased the stamped

papers for the mortgage deeds or what was the value of 
those papers. Butt

All the above facts constitute strong circumstantial bru 
'evidence to show that the transaction in question was 
really one o£ sale disguised in the form of a shankalap.

T h e appeal is therefore dismissed with costs. ziaui
Appeal dismissed. j,
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B efo re  M r. J u stice  B ishesliw ar N a th  Sriyastava, A c tin g  C h ie f  

Judge arid M r. J u stice  Z ia u i H asan  

SHEO DARSHAN SINGH a n d  o t h e r s  (Pla.intiffs-atpel-

LANT s) t.’. KUNWxAR MAHESHUR DAYAL a n d  o t h e r s  October, 5 

( D e f e n d a n t s - r e s p o n d e n t s ) *

M ortgag e— U sufructu ary m ortgage— P rofits  gua ran teed  in  a 

usufructua ry  m ortgage— D eficien cy  in  p ro fits— D ecree  fo r  

deficien cy , o b ta in ed  before term in a tion  o f m ortgage, v a lid ity  

of— T ra n sfer  o f Property A ct (IV  o f  18S2), sectio n  99— Sales  

h e ld  b efo re  T ra n sfer  o f Prop erty  A c t  cam e in  force— S e ctio n  

99, w h eth e r  a p p lies  to  su ch  sales— Sales h e ld  in  co n tra v en tion  

o f section! 99, w h eth e r  v o id  or v o id a b le — C iv il  P ro ced u re  C o d e  

{A ct V  o f  1908), O rder X X X I V ,  ru le  14 and O rd er  

X X X I I ,  r u le  3— N o  steps taken to g et sales set aside w ith in  

lim ita tio n — Sale, if  can  be set aside afterw ards— M in o r  d e fe n 

da n t— A p p lic a tio n  fo r  a p p o in tm e n t o f  g u a rd ia n  ad litem-—

N o  fo rm a l o rd er p assed— -O m ission, w h eth e r  a m ere irregulari

ty o r  fa ta l to s u it— G ua rd ia n  b ein g  an e x e cu ta n t o f  the d eed  in  

su it, w h eth er  a d isq u a lifica tio n —-Su it n o t co n tested  by guar

dian— D ecree , w h eth e r  in va lid .

Where a usufructuary mortgage guarantees the profits of the

mortgaged property and tlie mortgagee obtains, before the ter

mination of the mortgage, a decree for the deficiency in the 

profits even if the deficiency is recoverable at the termination 

of the mortgage it  was still a debt payable by the mortga

gors and the decree passed in the suit cannot be disregarded 

as invalid. B o n th i  Ddm odararn C h etty  B a n sila l A b eerch a n d  

(1), relied on.

*Eirst C iv ir  Appeal No. of 1932, against the decrce of Babu Ganri 
Shankar Varma; Suboixlinate Judge of Sitapur, dated the 7th of December,

(1) (>926) I.L.R., 51 Mad.,
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