
__ ^  ever it seems to us that the course of action adopted by
Mtjsammat the learned District Judge has materially prejudiced the

accordingly allow the appeal, 
ajodhia aside the decree of the lower appellate court and send 

the case back to the lower court with the direction that 

Srwaŝ rva,  ̂ shouM be ic-entercd in the appropriate register at its 

^Thomas,!. Original number and the plaintiifs should be required 

to amend their plaint so as to base their claim on the 
cause of action arising on the death, of Musammat 

Kaunsilya. W hen the amendment has been carried out 

the defendants should be allowed an opportunity to raise 

necessary pleas in defence. T he District Judge w ill then 

frame proper issues arising on these pleadings and try 

them either himself or remit them for trial to the trial 

court. Costs in this Court and hereafter shall abide the 
result.

Case remanded.
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A P P E L L A T E  C IV IL

B efo re  M r. Ju stice B ish esh iv a r N a th  Srivastava, A c tin g  C h ie f  

J u d g e  and M r. J u stice  G. H . T h o m a s  

H A R G H A R A N  L A L  (Plaintiff-appellant) v . N U R U L  H ASAN

27 ’ K H A N  A N D  O T H i ’.RS ( D e f e n d a n t s - r e s p o n d e n t s ) *

T ra n sfer o f  P rop erty  A ct {IV  o f  1883), sectio n  In c u m 

brances’ in  sectio n  ^ry(i)(g), m ea n in g  of— P erso n  declared to  

have charge o f  guzara on  certain  p ro p erty — Sale-deed  o f pro-

i)erly w ith o u t p rovision  th a t v en d e e  w ill be lia b le  fo r  guzara 

charge— Charge o f gm axsi, w h eth er v en d o r  o r  v en d e e  lia b le  

to pay .

Where a person is declared to have charge of a monthly guzara 

tor life on certain property and that property is subsequently 

sold and there is not a word in the terms of the sale-deed which 

migiit indicate that the property was so lj subject to that incum

brance, the vendors are bound under the provisions of section 

55(i)(g) of the Transfer of Property A ct to meet the charge of

Ŝecond Civil Appeal No. 192 of ao'ainsC tlic docree of C'laudhn'
Akbar Husain, i.e.s., Dislrict judge of Silapur, dated the aand of April,
1933, upholding the decrec. of Pandit Fiarey Lai Bhargawa, Miinsif, Bi:;\van, 
Sitapnr, dated the 1st of August, 1932.



tile suzara. T h e  word “incumbrance” in that section is of
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sufficient amplitude to include also a recun ing liability like haeChaeak 

(hat of the guzara in question.

Messrs. Rain Bharose Lai and Sura]’ SaJuii, for the” 
appellant. K h a .n

Messrs. M. H . Qidwaiy Mohammad Ayiib and Brij 
BahaduTj ioT the respondents.

Sria^̂astava , a .  C. J., and T homas, J. : — This is an 

appeal by the plaintiff who has been unsuccessful in both 

the lower courts. It arises out of a suit for recovery of a 
sum of money by sale of a i anna 6 pies share of village 
Mitaura and certain other properties. In the alternative 
the plaintiff claimed a simple money decree.

T h e facts of the case which constitute common ground 
between the parties are that the defendant No. i owned 
the entire village of Mitaura and certain other proper
ties. On the 17th of November, 1905, one Musammat 

Saiyed-un-nisa obtained a decree for guzara for her life ■ 
at the rate of Rs.50 per mensem. This guzara was also 
declared to be a charge on village Mitaura and certain 

other properties. On the 3rd of September, 1924, 
defendant No. 1 together with his sons defendants 2 and 3 
executed a sale-deed (exhibit 1) in respect of a 4 annas 

6 pies share of village Mitaura in favour of the plaintiff.
In 1956 Musammat Saiyed-un-nisa instituted a suit to 
recover the arrears of her guzara impleading the plaintiff 

also as a defendant. She obtained a decree and in exe
cution of it put the 4 annas 6 pies share which had been 
purchased by the plaintiff, to sale. T h e  share was 

actually sold but the plaintiff got it set aside on depositing 

the decretal amount.
In the present suit the plaintiff claimed to recover 

a portion o£ the amount which he had to pay to Musam

mat Saiyed-un-nisa proportionate to the liability of the 
share purchased by him. Both the lower courts have 
dismissed the suit on the ground that the plaintiff pur
chased the aforesaid 4 annas 6 pies share of Mitaur^  ̂
notice of the charge of Musammat Saiyed-un-nisa.^  ̂ W



__ _____are not satisfied that there is any legal evidence to fix the
HAuCHiRAN plaintiff with notice of the charge. T h e  only concrete 

""v.  ̂ fact to which our attention has been drawn in support of

■ HasIJ plea of notice consists of a deha7iid of a sum of
kha-x Rs.^65 made to Musammat Saiyed-un-nisa out of the

consideration of the sale-deed exhibit 1. It is stated that

Srivastava, the dehmiid was made in respect of the arrears of guzara 
duc to Musammat Saiyed-un-nisa. This by itself appears 

to us to be quite nisLifficient to lix the plaintiff with 

notice of the charge. T h e deed makes no mention of 
the guzara being a charge upon the propert)^ x\diich 

foniied the subject of sale. It was also pointed out that 
the Miikiitar of Musammat Saiyed-un-nisa was present 

at the lime of the execution of the sale-deed exhibit 1. 
This fact also cannot fix the plaintiff with notice of the 

existence of the charge. T he most that the evidence to 

which our attention has been drawn shows is that there 

was some arrear of guzara due to Musammat Saiyed-un- 
nisa from the vendors, but there is not an iota of evidence 
to show' that the plaintiff was made aware of the said 

guzara being a charge on the share which was being sold 

to him. W e are therefore unable to accept the finding 
of the learned Judge that the plaintiff was aware of the 

charge-

In any case it seems to us that the question of notice is 

immaterial. Under section 55 clause (i)(g) of the 

Transfer of Property Act the seller is under a statutory 

liability to discharge all incumbrances existing on the 
property at the time of sale except where the property 
is sold subject to incumbrances. It is admitted that 
there is not a word in  the terms of the sale-deed which 

m igh t indicate that the property was sold subject to the 

incumbrance of Musammat Saiyed-un-nisa. In the 
absence of any such provision in the sale-deed making 

the vendee liable for the incumbrance it seems clear that 
the vendors are bound under the provisions of this 

section to meet the charge of Musammat Saiyed-un-nisa. 

It has been argued that the word “ incumbrances’ ' used
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I S3 4in this section cannot apply to the charge as existed in 
favour of Musammat Saiyed-un-iiisa inasmuch as the :tLvBCHAaA.t5 

decree in her favour created a recurring liabihty against ' k 
the property. No authority has been cited in support 
of this argument. T he word “ incumbrances” is of sufh- 

cient amplitude to include also a recurring liability like 

the one in question. W e are therefore of opinion that g.i,̂ âsfava 
the defendants are liable to reimburse the Dlaintill for

Tho?IW:fi, J .
the payment made by him in respect or the incumbrance 
of Musammat Saiyed-un-nisa. T h e  plaintift has in his 

appear confined the amount of this Jiability to a sum of 
Rs.970. T h e provision in the sale-deed under which 
the vendors made some of their other properties liable 
on the happening of certain contingencies has no applica
tion because the contingency which has arisen is not one 
of the contingencies mentioned in the deed. T h e plain

tiff is therefore entitled only to a money decree for the 
amount just mentioned.

T h e result therefore is that we allow the appeal, set 
aside the decree of the lower court and grant the plain- 
tiil a money decree for Rs.970 together with future 

interest on this amount from to-day’s date till realization 
at the rate of 6 per cent, per annum. T h e  plaintiff will 
also get his proportionate costs in all the courts.

Appeal allowed.

V O L. X] LUCKNOW SE R IE S 277

R E V ISIO N A L  C R IM IN A L

B efo re  M r. J u stice  Z ia u l H asan

JA G D IS H  N A R A IN  ( A c c u s e d - a p p l i g a n t )  v .  N A W A B  SHAM S 11)34 , 

A R A  B E G A M  a n d  a n o t h e r  ( C o m p l a i n a n t - o p p o s i t e - p a r t y ) *  October, a

In d ia n  P e n a l C o d e  {A ct K L V  o f  i86o)j s e c tio n s  1?,  ̂ and  499—  
C r im in a l P r o ce d u re  C o d e  {A ct V  o f  sectio n  198— C o m 

p la in t  by p r iv a te  p erso n  n n d e r  sectio n s a n d  499, I. P . C.

■— S a n ctio n  o f  co u rt n o t b b ta in e d — C o u r t can take cognizance  

of o ffe n ce  u n d e r  sectio n  499— Co^nplainf u n d e r  section

*Ca-iminal Revision No. 105 of af̂ ^̂ inst the order of Pandit Tik.i Ham
Misra, Sessions Judge of Lucknow, dated the 15th o f May, 1934-


