
__ ____ supported by evidence. We, therefore, see no ground
A s a  Ram to go again St i t  i l l  revision.

MiTSAiiMAâ  T he result, therefore, is that we allow the application,
fesTEA costs,, set aside the order o£ the lower court and grant

the application for permission to sue as a pauper. I'he^
Srivastava, application shall ROW be numbered and reaisteted as 

i4. C. J .  and .
Thom as,  J ,  S U lt .

Application alloived.

S 68 THE INDIAN LA W  REPO RTS . [ v O L .  X

R E V ISIO N A L  C IV IL

B e fo r e  M r. J u stice  B ish esh w a r N a th  Srivastava, A c tin g  Chief 
J u d g e  and M r. J u stice  G . H . T h o m a s

Saptl^ber, MESSRS. Rx4.M C H A N D R A  a n d  B r o t h e r s ,  t h r o u g h  M r. RA.M  

CH A iN D R A  ( a p p l i c a n t )  v . T H E  C O N T I N E N T A L  S T O R E S  

A N D  A G E N C Y  CO., L T D . ( O p p o s i t e - p a r t y ) *

A rb itra tio n  A c t  (I X  o/ 1899), sectio n  8(2) and  6 a n d  s ch e d u le  I—  

In te n tio n  o f p arties that subm ission  s h o u ld  be to  m o r e  than  

o n e arbitrator— F irst p ro v isio n  o f sch e d u le  I  does n o t a p p ly —  

C o u rt ca n n ot appoi^it an arbitrator u n d e r  sec tio n  8(2).

Where the intention of the parties is that the submission 

should be to more than one arbitrator and not to a single 

arbitrator the first provision of the first schedule of the Arbi

tration Act has no application and the court has no jurisdiction 

to appoint an arbitrator xmder section 8, clause 2 of the Act.

Mr. S. N. Roy, ror the applicant.
Mr. Anant Prasad iVzgam,, for the opposite party. 
S r i v a s t a v a  ̂ A. G. J., and T h o m a s , J . :— T his is an 

application for revision of an order dated the 15th of 

March, 193:2, of the learned District Judge of Unao- 

dismissing the applicants’ application for appointment 

of an arbitrator under section 8 clause (5) of the Indian 

Arbitration Act (IX  of 1899).

T'he facts of the case are that in July, 1930, the parties 

entered into an agreement whereby the applicants were 

appointed as the sole selling agents for cigarettes manu
factured by the opposite party for a period of three

^Section 115 Applic.ilion No. f)7 of against tlie order of Mr. H.
Collister, i.c.s., District, judge of I.ucknow, dated the x5t.l1 of March, 193a.
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years within certain districts specified in the agreement.
T h e opposite party teniiiiiated the agency in October, Messrs. 

1930. T he applicants’ complaint is that the agency CEA'JDItA. 

has been terminated without any justification and that j3koctee3 
the applicants are entitled to recover from the opposite 
party damages suffered by them on that account. cha ĥiea

O n 30th June, 1931  ̂ the applicants served the theConti- 
opposite party with a notice to agree to refer the matter yioaJJ 

in dispute between the parties to arbitration. T h e  
opposite party made no reply to this notice. There- 

upon the applicants made an application to the District 

Judge of Lucknow requesting him to appoint an arbitra- , SrivciMava, 

tor in accordance with the provision of section 8 clause (s) .tzT
of the Arbitration Act. T h e learned District Judge 
held that the provision relating to reference to 
arbitration contained in paragraph 18 of the agreement 

which was executed between the parties on 1st August, 

ips^o was uncertain and ambiguous. He accordingly 
dismissed the application.

Section 8 of the Arbitration Act (IX of 1899) deals 
with cases of appointment of a single arbitrator or of an 
umpire or third arbitrator. It is agreed by the learned 

Counsel for the applicants that the present case is not one 
of the appointment of an umpire or third arbitrator.
W e are therefore confined to the consideration o f the 

question whether the agreement in question is one pro
viding for reference to a single arbitrator. W e think 
that the use of the word “arbitrators” in the plural in 

paragraph 18 of the agreement leaves no doubt that the 

case is not one of a submission which provides that the 
reference shall be to a single arbitrator. It has however 

been argued that the case is governed by the first provi

sion contained in the first schedule of the Act. It is 
provided therein that if no other mode of reference is 

provided the reference shall be to a single arbitrator.
T h e  argument overlooks the provision of section 6 of 
the A ct which provides that a submission shall be deem

ed to include the provisions set forth in the first schedule



9̂3  ̂ “ unless a different intention is expressed therein” . T h e
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Mbssiw. use of the word “arbitrators” in plural in paragraph 18 

Ca&iTDRA of the agreement shows very clearly that the intention of 

BiiOOTKEs parties was that the submission should be to more'
THEoxjGH one arbitrator and not to a sina'le arbitrator. In
JvIb . R a m  °  ,
Chanhua this view of the matter the above mentioned provision 

Thb Conti- of the first schedule has no application to the case and 

S S i s  learned District Judge had no jurisdiction to appoint
ANi> agenc',- arbitrator under section 8 clause (a) of the Arbitration

C o m p a n y ,   ̂ '

Limitki) Act.

W e are therefore of opinion, though for reasons some* 

Srivastava. 'wliat different from those given by the learned District 
that his order dismissing the application was 

correct. T h e application therefore fails and is dismissed 
with costs.

Application dismissed.

A P P E L L A T E  C IV IL

B efo re  M r. J u stice  B ish esh iv a r N a th  Srivastava, A c t in g  C h ie f

J u d g e  and M r. J u stice  G . H . T h o m a s

19JJ4 M U S A M M A T  R A N I K U A R  ( D e f e n d a n t - a p p e l la n t )  v.
SeptĈ lluGT, . .

26 A J O D H I A  AND 2 OTHERS, PLAINTUHVS, AND OTHERS^, DEFENDANTS.
------------ -------( R e s p o n d e n t s )*

C iv il  P roced u re C o d e  {A ct V  o f  1908), ord er V I , fu le  17— C ase  

sh o u ld  be d e cid e d  o n  fa cts  as they stan d on th e  d a te  o f in sti

tu tio n  o f s u it— -A m en d m en t o f pleadings~—N e w  cause o f a ction  

arising o u t  o f  facts su b seq u e n tly  co m in g  in to  e x iste n c e —  

A m e n d m e n t in tr o d u c in g  n ew  cause o f a ctio n  s h o u ld  b e  

a llow ed o n ly  i f  n o  in ju s tic e  d o n e  to o p p o site  party.

A  Court may take into consideration facts which come in 

existence during the pendency of the litigation in order to 

prevent multiplicity of suits, but according to the general rule 

the decision of a case ought to be based upon the state of facts, 

as they existed at the time of institution of the suit and the 

plaintiff, if he seeks to introduce a new cause of action, must do 

so by means of an amendment of the pleadings in which case the

^Second Civil Appeal No. 203 of 15)33, against the decree of Pandit 
Bishambhar Nath Misra, District Judge of Unao, dated the and of May,
1932, upholding the decree of Pandit Krishna Nand Pandey, Additional 
Subordinate Ju % e of Unao, dated the 16th of Jannarv, -


