
1934 For the reasons given above we dismiss the cross- 

ramRaj objections with costs, and we partially allow the appeal 
Tewam defendant-appellant, and modify the decree of

Ram Oudh trial court by excluding therefrom i / 3rd of a half 

pie share granted to plaintiff No. 1, and dismiss the 
plaintiff No. I ’s suit i7i toto. leaving intact the two-thrrds

Nanavuity, ' . -i ■ -rr
and Smith of a half pie share granted by the trial court to plaintiffs 

Nos. 2 and 3. In the circumstances of this case we 
direct that the parties should bear their own costs in 
respect of this appeal.
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B e fo re  M r. J u stice  B ish esh w a r N a th  Srivastava, A c tin g  C h ie f  

J u d g e  an d  M r. J u s tic e  H . G . S?nith

G O K U L  P R A S A D  ( P l a i n t i f f - a p p e l l a n t )  v . K U N W A R  

Bept&mbar, B A H A D U R  AND OTH ERS (D eFEN D AN TS-R ESPO N D EN TS)*

L im ita tio n  A c t  ( I X  o f  1908), sectio n s  5 and  12— C o m p u tin g  

tim e  to he e x c lu d e d — D ecre e  rem a in in g  unsigned, fo r  so m e  

tim e — “ T im e  r e q u is ite  fo r  o b ta in in g  co p y ”  o f d ecree—  

In te rv a l n o t to be e x c lu d e d  u n less a p p lica tio n  fo r  co p ie s  is  

m a d e and a p p lica n t is actually  d ela y ed — D ela y  in  filin g  a p p e a l  

— L o w e r  a p p e lla te  co u rt e xcu sin g  delay— H ig h  C o u rt n o t to 

in terfere , if  d iscretio n  exercised  ju d ic ia lly — S eco n d  a p p e a l— ■ 

F in d in g  o f fact.

In computing the time to be excluded under section 12 of the 

Lim itation A ct from a period of limitation the ‘time requisite 

for obtaining a copy’ does not begin until an application for 

copies has been made. If  therefore after judgment, the decree 

remains unsigned, such interval is not to be excluded from, the 

period of limitation, unless an application for copies having 

been made, the applicant is actually and necessarily delayed, 

through the decree not having been signed. B e c h i  v. A h sa n -  

u lla h  K h a n  (1), followed. B a n i M a d h u h  M itte r  v. M a tu n g in i  

^Dassi (2), referred to..

Where after a consideration of all the circumstances, the lower 

appellate court is of opinion that the appellant before him  

should be excused under scetion 5 of the Lim itation Act, the

^Second Civil Appeal No. 134 of 1933, against the decree of Pandit Shvarn 
Maiiohar Nath Shargha, District Judge of Gonda, dated the 25th of M arch, 

reversing; the decree of Babu tlar Cbaran Dayal, Svtbordinate Judge 
of Bahraich, dated the 3rd of October,

(1) (1890) IX .R ., IS All., .461 (aV(i886) 13 Cal., 104.
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delay of a few days in filing the appeal, and it cannot be said 

that it did not exercise the discretion judicially, the H igh Court 

should not interfere with the discretion of the lower appellate 

court, M a h a h ir  S in g h  v. R a d h a  ( i) , referred to.

A  finding of fact based upon admissible evidence cannot be 

attacked in second appeal.

Mr. Ghulam Hasan  ̂ for the appellant.

Messrs. Radha Krishna Srivastava and M. H. Kidwai, 

for the respondents.
S r i v a s t a v a  ̂ A .C J . and S m i t h  ̂ J. : — This is a second 

appeal from a judgment and decree, dated the 25th of 
March, 1933, of the learned District Judge of Gonda, by 
which he allowed an appeal from a judgment and decree, 
dated the 3rd of October, 193s, of the learned Subordi
nate Judge of Bahraich.

T h e following genealogical table w ill be useful in 
explaining the nature of the su it:

B A TJN A TH  P R A S A D

19.34

Gokul Prasad, 
plaintiff.

Kuuwar 
Bahadur, 

defendant, 
no. 1.

Mohati Lai, Jwala 
defendant no. 3 .

rasad _ Thakurain, 
Mahdei Kuar.

Rajendra Nath, 
defendant no. 2,

(JOKUIi
P r a s a d

V.
K t t n w a b

B a h a d u e

Thakurain Mahdei Kuar married one Lala Kanhaya 
Lai, who had already a wife, Musammat Bhagwan Dei, 
but as he had no children by her, he married Thakurain 
Mahdei Kuar.

T h e  plaintiff, Gokul Prasad, brought the present suit 
on the allegation that after the death of Lala Kanhaya 
Lai Musammat Bhagwan Dei granted the village in suit, 
Bahman Deha, in the Bahraich District, to him and his 

brothers for their maintenance, the Governihent revenue 
in respect of it continuing to be paid by the estate of the 
deceased Kanhaya Lai. Thereafter, according to the 
plaintiff, disputes arose, and in 1937 a decree was passed 

in favour of the plaintiff, on the basis of a compromise^, 
for the partition of the joint property of himself and his 
brothers. In that suit, however, the village now in dis
pute was not included, the plaintiff expressly reserving-

(1) (1933) 10 O.W .N., 424.



P r a s a d

K x j k w a r
B a h a d u r

1934 î is light to sue separately for his share in it. He after-
Gokul wards instituted, for that purpose, the suit out of which 

the present appeal arises, the prayer being that a decree 
be passed in favour of the plaintiff for the partition of 
his alleged four annas share in the village in dispute. 
T h e learned Subordinate Judge decreed the suit. T h e 

only contesting defendant was Kunwar Bahadur, defen- 
S m it h , j.  appealed against the decision of the

learned Subordinate Judge, and the learned District 
Judge allowed the appeal, and dismissed the plaintiff’s 
suit, with costs in both the courts in favour of the 
contesting defendant. The plaintiff has now instituted 
this second appeal against that decision.

The suit was decided by the learned Subordinate 
Judge on the 3rd of October, 1 9 3 5 , but the appeal was 
not instituted until the asnd of November, 1932. It 
was argued before the learned District Judge that the 
appeal was beyond time, but that contention was not 
upheld by the learned court below, which held that the 
appeal was within time. On the merits, the learned 
District Judge held that it was not proved that the gift 
of the village in dispute was in favour of all the four 
brothers, but that it was made to Kunwar Bahachir alone. 
In arguments before us, the question of limitation has 
again been argued at considerable length, and the find
ing of the learned District Judge on the merits has also 
been attacked. We shall deal first wdth the question of 
limitation.

In this connection, it is necessary to set forth a number 
of dates. The case was decided by the learned Subordi
nate Judge, as has been mentioned already, on the 3rd 
of October, 1935. On the 17th o£ October, 1935, an 
application was made by the contesting defendant for 
copies of the judgment and the decree. He was given 
the copy of the judgment on the 19th of October, 1932, 
but the folios for the decree were returned to him as the 
decree had not up to that time been prepared. The 
decree was prepared on the 5th of November, 193^, and

t h e  INDIAN LA W  REPO RTS [v O L . X



the contesting defendant, on the gth of November, 1932,__
made a second application for a copy of it. T h at appli- ciokul 

cation was accompanied by a general stamp of eight ^

annas, which was insufficient, and on the 1 ith  of Novem- 
ber the application was returned with a direction to the 
applicant to put in a general stamp of Re. 1, He compli
ed with this direction on the 14th of November. T he

^ A . C J .  and
copy of the decree was ready on the 16th of November, Sm ith, j .

and was delivered on the 17th November. T h e appeal

was filed on the ^ond of November. T h e time that
elapsed, therefore, between the dates of the judgment
and the decree, appealed against and the filing of the
appeal was 50 days. O ut of that period, it is contended
for the plaintiff-appellant, only six days in all could be
excluded under the provisions of section 15(5) and (3)
of the Indian Limitation Act, that is to say, the three
days from the 14th to the 16th November, and the three
days from the 17th to the 1 gth October. In any view
of the matter, it was contended, the delay between the

Gth and the 14th November, and again from the 17th to
the 22nd November, is not sufficiently accounted for. For
the contesting respondent, Runwar Bahadur, reference

was made before us to a large number of rulings. W e
do not think it necessary to refer to all of them, but we
shall mention one or two that seem to us to be oiitstand-
ing. In Bani Madhiib Mitter y. Matungini Dassi and

others (and) Kali Shunka^' Dass v. Gopal Chunder D utt
(1), it was held that where a suitor is unable to obtain a

copy of a decree from which he desires to appeal, by

reason of the decree being unsigned, he is entitled under

section is  of the Limitation Act to deduct the time

between the delivery of the judgment and the signing

of the decree in computing the time taken in presenting

his appeal. T he decree, under the provisions of Order

X X , rule 7 of the Code of Civil Procedure, “shall bear

date, the day on which the judgment was pronounced,

and, when the judge has satisfied himself that the decree

(1) (1SS6) l.L.TL., 13 CaL, 104..
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has been drawn up in accordance with the judgment, 
Gokul he shall sign the decree’. T h e  period of limitation for 

an appeal under the Code of C ivil Procedure to the 

Raha™ Court of a District judge is go days, and time begins 
to run from the date of the decree or order appealed 

Srivastava (vide article 155 of the 1st Schedule of the Limita-
A.G.J. and tion Act). Sincc the decree must bear the same date

Sm ith, J . . . .  - . . , .
as the judgment, and smce Imiitation begms to run 

from the date of the decree, it follows that the date from 
which the period of limitation begins to run is not affect
ed by the date on which the decree is actually signed. If 
the Calcutta ruling to which reference is made, however, 

is accepted in its unqualified form, it can hardly be dis

puted that the effect will be to make the period of limita
tion run not from the date of the decree, which is the 

date of the pronouncing of the judgment, but from the 

date of the signing of the decree. This ruling of the 
Calcutta High Court has frequently been the subject of 
consideration in later cases, and it has been generally 
held to go too far. In Be chi v. Ahsanullah Khan and 
others (1), Mahmood J., said with reference to the Cal

cutta case m question, “ Indeed, the rule as stated in the 
judgment of Petheram , C.J., goes the length of laying 
down that even in cases where the decree remains un
signed for a period beyond that allowed for appealing 
from that decree, the appellant, by a subsequent applica
tion for obtaining a copy and procuring it, might prefer 

an appeal by excluding the whole period during which 

the decree had remained unsigned and during which he 
had made no application for a copy at all. T h at this 
rule, in the unqualified form in which it has been ex

pressed, taken with the facts and dates of the case before 
the Full Bench of the Calcutta High Court, has the 
effect of holding that the starting period of limitation 

for appeal is not the date of the decree, which under 
section 505 of the Code of C ivil Procedure must ‘bear 

date the day on which the judgment was pronounced.’

(i) ( i890)IX.R., laAll., : j
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but the day on which it is signed, cannot be doubted.” __
According to the Allahabad view, “ In computing the Goxul

, 1 1 1  -I ■ r i T - -  - PbASAD
time to be excluded under section 15 or the Limitation v. 
Act from a period of limitation, the ‘time requisite for b^ âdue 
obtaining a copy’ does not begin until an application 
for copies has been made. If therefore after judgment, 
the decree remains unsigned, such interval is not to be 
excluded fi'om the period of limitation, unless an appli- Smith, j. 

cation for copies having been made, the applicant is 
actually and necessarily delayed, through the decree not 
having been signed.” This appears to be now the 
accepted view (vide M itra’s Indian Limitation Act, 10th 
Edition, page 104, and Rustom ji’s Law of Limitation,
4th Edition, page 1 20)., It is contended for the con
testing respondent that according to this principle, he 
was entitled for purposes of limitation to deduct the 
whole period between the 17th of October, 1935, the 
date on which he first applied for a copy of the decree, 
and the I'/th of November, 193^, on which date the 
copy was actually delivered to him. T his contention 
appears to have been acceded to by the learned District 

Judge, since he said that the appellant before him,
(Kunwar Bahadur) “must be given the benefit of” his 

application of the 17th of October, 1935.
W e do not think it necessary definitely to decide for 

the purposes of this appeal, the period which the appel
lant before the learned court below was entitled to ex
clude under the provisions of section 15(s) and (5) of the 
Limitation Act, since we think that the matter can be 
disposed of on other grounds. As has been mentioned 
already, the decree was not signed until the 5th Novem
ber, 1932, and as a copy of it had to accompany the 
appeal, under the provisions of Order X L I, rule 1(1), of 
the Code of Civil Procedure, the appeal could not be 
presented along with all the necessary papers before 
that date. Allow ing the three days spent in obtaining 
the copy of the judgment (the 17th to the 19th October,
1932), which period on any showing was entitled to be
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K t t n w a e

BiVHADTJB

1934 excluded under the provisions of section 15(3) of the

Gokul Limitalion Act, the appeal was within time up till the 
ii.ASAij 1932. T h e  periods between the

6th November and the 14th November, and between 

the 17th November and the 22nd November, were attack

ed before the learned court below as being insufficiently 

A.cTXnd accounted for, and as has been mentioned already, these 
Smith, p e r i o d s  which are ^particularly attacked before us.

T h e period from the 14th to the 17th November, 1933, 
was on any showing entitled to be excluded under the 

provisions of section 12(2) of the Lim itation Act. It is 
at least arguable that the whole period between the 9th 
November and the 17th November was entitled to be so 

excluded, but the learned District Judge applied his 
mind to the question whether the periods from the 6th to 

the 14th November, and from the 17th to the 22nd 

November, were to be “condoned” , as he put it, under 
section 5 of the Limitation Act. After a consideration 

of all the circumstances, the learned District Judge was 
of opinion that the appellant before him should be ex

cused, under section 5 of the Limitation Act, the delay 

of seven days from the 7th to the 13th November, 1 9 2 .  
(the 6th November, 1932, was a Sunday, and so, of course, 

was the 13th November). As regards the time between 
the 17th November and the 22nd November, he thought 

that that time was reasonably necessary to enable the 
appeal to be prepared. He made reference in that 

connection to a Bench decision of this Court reported 
in Mahabir Singh and others v. Radha and others (1). 

T he delay between the 17 th November and the actual 
filing of tlie appeal on the 22nd of November was accord
ingly also excused by the learned court below under 

section 5 of the Limitation Act. T h e  learned District 

Judge had a discretion under that section to excuse the 
delay that took place during the two periods in ques
tion, and it cannot be said that he did not exercise that 
discretion judicially. In the circumstances, we holcl

(0  (193!̂ ) lo O.W .N., 42-1.
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that he was not wrong in holding that the appeal before __
him was within time. Gokul

Coming now to the merits, we have mentioned already v.' 
that when the plaintiff instituted his previous suit for 
partition against his brothers, he . expressly excluded 
from the scope of that suit the village now in dispute, 

saying that he reserved his right to sue separately for his AX’j'ank^ 
share in that village. It is contended before us that the 
contesting defendant, Kumvar Bahadur, in the present 

suit, did not then assert that Gokul Prasad, the plaintiff 
in that suit, was not entitled to a share in the village 

now’' in question. It is not shown to us that Kunwar 
Bahadur on that occasion was bound to deny the plain
tiff’s right to a share in the village now in dispute, nor are 

we shown that he said anything that constituted an ad
mission of Gokul Prasad's right to a share in that village.
This contention, therefore, on behalf of the plaintiff- 
appellant has no force.

As to the question whether the village now in suit 
was given to Kunwar Bahadur alone, or to him and his 
brothers jointly, we think that the finding of the learned 
District Judge that it was given to Kunwar Bahadur 
alone must be regarded as a finding of fact, based upon 

admissible evidence, which cannot be attacked in second 
appeal. It was contended before us that the evidence 
produced on that point on behalf of Kunwar Bahadur 

was inadequate, but, as was pointed out by the learned 

Counsel for the contesting respondent, the learned 
District Judge rightly placed on the plaintiff, Gokul 
Prasad, the burden of proving that the gift was in favour 
of all the four brothers. T h a t burden, the learned 
District Judge held, Gokul Prasad absolutely failed to 

discharge, and we hold his finding as to the nature of the 
gift to be a finding which cannot be assailed before us.
T h e  result is that this appeal fails, and is dismissed, with 
costs in favour of the contesting respondent, Kunwar 

Bahadur>
Appeal dismissed.
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