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B e fo re  M r. J u stice  E. M . N an ain itty  a n d  M r. J u stice

H . G . Sm ith

‘R A M  R A J  T E W A R I  (DEFENDAN'r-APPELLANT) t'. R A M  O U D H  1934

AND OTHERS (PlAINTIFFS-I^jESPONDENTS)* SeptemheT, !

C iv il  P ro ce d u re  C o d e  (A ct V  o f  1908), O rd er X L l ,  rules 30 and  

33— A p p e lla te  C o u r t ’s p oioer to pass or m od ify  decree to the  

p r e ju d ic e  o f a p erso n  n o t party to a p peal.

W hile it is open to an appellate court to vary the decree of 

the lower court in favour of the plaintiffs who have not joined 

in the appeal filed by the co-plaintiff, it is not open to any 

appellate court to pass or modify any decree to the detrim ent 
of a person who is not a party to appeal before it. T h e 

discretionary power of the court under Order X L I, rules ^o and 

33 of the Code of C ivil Procedure, however ample it  may be, 

could not be used to the detriment or prejudice of any person 

. against whom no appeal had been preferred before the lower 

appellate court. Saktiprasanna B hatach arya  v. N a lin ir a n ja n  

.B ha ttacharya  (i), relied on. A b d u l  R a h im a n  v. M a id in  Saiba  

(5), G h o ka lin g am  C h etty  v. S eeth a i A c h a  (3), R a jen d ra  N a th  

C h a tte r je e  v. M a k e s  L a ta  D e b i  (4); R u k ia  y. M ew  a L a i  (5),

M a d a n  L a i  v. G a jen d ra p a l S in g h  (6), and M u n ir u d d in  K ed w a i 

v, M st. R a isu l-N isa  {‘]), rp iQ n ed  to,

M i\  H y d e r  H i i s a i i i j  £ o t  t h e  c i p p e l h n t .

M t . R a d h a  K r i s h n a ,  i o x  th e. m s p o n d e n t s .

N a n a v u t t y  and S m ith ^  JJ. ;— This is a defendant’s 

-appeal from an appellate judgment and decree of the 

. court of the learned Subordinate Judge of Sultanpur,

upholding a judgment and decree of the Munsif of

-Musafirlchana in the district of Sultanpur.

♦Second Civil AppeaLNo. 178 of igg'!, against the decree of Pandit kishen 
Lai KilUl, Subordinate Judge oi Sullaapur, dated tlie -ytli of April, 193̂  ̂
confirming the decree of S. Abid Raza, Miinsif of Musafirkhana at Sultanpur^

. dated the 16th of November, 1931.

(i) (1931) LL.R ., 58 Cal,, 923. (jf) (i8g8j I.L.R., u'i Bom., 500.
(3) (19271 L.R., 55 I.A., LL.R.. 53 CaL, 570.

>(3) (’9' 9) LL.R., 51 All,, 6 3 . ; I.L.R., 5; AIL, 575.
: (7) (‘ 9.^2).:LL.R  ̂ 115.
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R am  Otjdh

NanamiUy 
and Sinith, 

JJ .

T he {ollowiiig pedigree will serve to elucidate die

B A L 13E 0  M ISR A

R a m  R a j  q £ .
T b w a e ,!

Haiiuma>ii Misi’a.

G-uliu alias Gujlia 
M isra— Musam - 

mat Uma,, 
widow, dead.

Stiraj Bali Misra

Ham Dayal 
Misra.

Patraklxan 
Miara died 

issueless. .

Ram  D u tt  
Misra.

Kislien Dubfc 
Misra.

Prayag D u tt Misra 
died issueless.

R a g h u n a t h  Misra dead=  
Sheo K u in a r i ,  h is  
widow, defendant 

No. 2 .

Daughter married 
to Ram  Raj Tewari, 

defendant N c. i,  
appellant before 

this Court.

Mangal Misra. Rameshwar Misra
died is3ueles3.

Ram Pratap Misra 
died issueless.

Kesho Ram  Mi."?ra. Ram  Bahadur Misra died issueless= 
Miisammat Sukhdei, widow, still alive.

Ram Oudii Miirra, 
plantiff, No. 1.

Ram  Shankar Misra' 
alias Hari Shankar, 

plaintif¥ No. 2.

Sitla Din Misra, 
plaintiff No. 3 .

riie present suit was brought by the plaintiffs as- 
reversionary heirs of Raghunath Misra, who died soniess,. 

leaving defendant No. 3 as his widow. In his lifetime,, 
on the 17th of December, 19̂  ̂1, Raghunath Misra gifted 
9|- pies of his zaraindari share to his son'-in-iaw, Ram. 

Raj Tewari, defendant No. 1, and mutation of names 
in the revenue register was made in favour of Ram Raj 
Tewari on the basis of this deed of gift. Raghunath 
Misra died on the 13th of June, 19^7, without leaving 
a son. T he plaintiffs alleged that they are the nearest 

reversioners of Raghunath Misra and that the deed of 
gift in favour of Ram Raj defendant is fictitious and 
invalid, and that in any case the share of Raghunathn



1934Misra in tlic family property was 9 pies, and not g j  pies.
Upon these allegations they filed die suit on the 'jth B ahiuj 
of July, 1951. T h e  defendant No. 1 denied that the ” v.
family of Raghunath was joint, and pleaded limitation. OtDH

T h e trial court decreed the plaintiffs’ suit for half 

a pie share, finding that Raghunath Misra was only arSTSh
owner of a 9 pie share. It also held that it was not 
proved that Raghunath Misra was a member of the 
joint Hindu family, or that the deed of gift in favour of 

Ram Raj Tew ari was fictitious, as alleged by the plain­
tiffs.

T h e  lower appellate court held that the deed of gift 
was fictitious and invalid, but that the plaintiffs could 
not succeed in the lifetime of Musammat Sheo Kumari, 
who was the widow of Raghunath Misra and was entitled 
to the possession of the property for her life, and so he 

dismissed the plaintiffs’ suit. As regards the extent of 
Raghunath Misra’s share, the lower appellate court held 
that he was owner of a 9|- pies share, and not a 9 pies 
share only, as foimd by the trial court. As, however, 
all the plaintiffs had not appealed, the learned Subor­
dinate Judge held that he could not vary the decree 

of the trial court to the detriment of the plaintiffs who 
had not joined in the appeal. He accardingly dismissed 
the cross-objections also.

Dissatisfied with the judgment of the lower appellate 
court, the defendant-appellant Ram Raj Tewari, has 

filed this present appeal. It has been strenuously conten­

ded before us by the learned counsel for the defendant- 
appellant, Mr. Hyder Husain/ thRt the lower appellate 

court erred in dismissing the cross-objections with 
regard to a half pie share in the propefty in  suit, 
even though it found that the appellant was entitled to 
the same. It was further argued before us that the 
lower appellate court erred in law in holding that the 
cross-objections of the defendant-appellant could not be 
allowed, as all the plaintiffs had not appealed to that 
court, although plaintiff No. 1 had expressly stated in
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1934

J J .

his memorandum of appeal liiat his appeal in the lower 

^bwab/ appellate court was l o r  the benefit of all the plaintiffs. 
V. In support of his contention the learned counsel cited 

3 ruling reported in Abdul Rahiman and another v. 

Maidin Saiba and others (i). In this ruling it was held
Nanavutty  ̂ '  .
and Smith, that where there is a common ground or interest 

amongst the plaintiffs or the defendants, an appeal by 
one is virtually an appeal by all under section 544 o f 
the old Code of C ivil Procedure, though they may not 
be parties to the record. Section 544 of the old C'ode 
of Civil Procedure corresponds to Order X L I, rule 4 
of the present Code of Civil Procedure, which runs as 
follow s:

‘W here there are more plaintiffs or mere defend­
ants than one in a suit, and the decree appealed 
from proceeds on any ground common to all the 

plaintiffs or to all the defendants, any one of the 
plaintiffs or of the defendants may appeal from the 
whole decree, and thereupon the appellate court 
may reverse or vary the decree in favour of all the 
plaintiffs or defendants, as the case may be.”

In our opinion Order XLT, rule 4 of the Code of 
Civil Procedure merely authorizes the appellate courts 
to reverse or vary the decree in favour of all the plain­
tiffs or defendants, as the case may he. It does not 

authorize the appellate court to reverse or vary the 

decree of the trial court to the detriment of the plaintiffs 
or the defendants, as the case may be. Order X L I, rule 
so of the Code of C ivil Procedure gives power to the 

appellate court to adjourn the hearing of an appeal, 

and to direct that such persons as may appear to it to be 
interested in the decision of the appeal be made respon­
dents in the appeal. In the present case the defendant- 
appellant did not file any cross-appeal against the 
decision of the trial court. He contented himself v,ith 

merely filing cross-objections to the appeal filed by the

(i) (1898) I.L.R., 2̂ Bom., jioo.
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plaintiff No. i ,  and on the date when he filed his cross- 1934
objections, his right to file a cross-appeal had been barred
by limitation. In Chockalingam Chetty v. Seethed Acha Tewam

and others (i), it was pointed out that the addition of RamOudh
a respondent whom the appellant has not made a party
to the appeal is expressly dealt with in rule 20 of Order
X L I of the Code of Civil Procedure, which empowers and Smith,.
die court to make such party a respondent when it
appears to the court that “he is interested in the result

of the appeal.”
Again, in Rajendra Nath Chatterjee v. Makes Lata 

D ehi (5) it was held by a Bench of the Calcutta High 
Court that the Code of Civil Procedure does not con- 
lemplate the filing of cross-objections against a person 
who was not a party to the appeal, and that it is not 
open to the appellate court to add a party to the appeal 
simply for the purpose of allowing the respondent to 
make a cross-objection against him.

In the present case the defendant No. 1, when he 
filed his cross-objections in the lower appellate court, 
ought to have seen that only plaintiff No. 1 had appealed 
to the lower appellate court, and should have, therefore, 
filed a cross-appeal instead of filing cross-objections, as 
it was not open to the lower appellate court to add 
plaintiffs Nos. s and 3 to the appeal of plaintiff No. 1 
simply for the purpose of allowing the respondent to 
make his cross-objections valid as against them.

In Rukia and another y. Mewa Lai ( )̂ it was held by 

the Allahabad High Court that the powers given to 
a court by Order X L I, rule ^̂3 of the Code of Civil 

Procedure, were of a very special nature, and should be 
exercised sparingly, and in that case before them their 
Lordships held that it was not one which called for the 
exercise of those powers.

And again in M Lai and others v. Gajefidrapai 
Smgh (4) it was held by a Bench of two learned Judges 

of the Allahabad High Court that Order XLI, rule 33
(3) (19^7) L.R., 55 I.A., 7-4 (") (1926) I.L.R ., 53 Gal., 7̂0.

O.W .N., 1251
(,S) (ic)29) T.L.R., 51 All., 6(3. (4) (1929) 51 All., 575.
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of the Code of C ivil Procedure, did not audiorise the
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r,-im Bat passiiig of a decree against a person who was not a party 
to the appeal, though it allowed a decree in favour of a 

E.1M (juDM piaij-jtifl: who had not appealed. It is thus clear that 

while it is open to an- appellate court to vary the decree 

NanavHtv lower court in favour of the plaintiffs who have
a m i joined in the appeal filed by the co-plaintiff, it is 

not open to any appellate court to pass or modify any 

decree to the detriment of a person who is not a party 
to the appeal before it.

This position was made still more clear by a decision 
of the Calcutta High Court in Saktipmsanna Bhatta- 
charya v. Naliniranjan Bhattacharya (1), in which it was 
held that the discretionary^ power of the Court under 
Order X L I, rules 20 and 33 of the Code of Civil Pro­
cedure, however ample it may be, could not be used to 
the detriment or prejudice of any person against whom 
the suit had been dismissed by the trial court and 
against whom no appeal had been preferred before the 
lower appellate court. This ruling completely covers 

the facts of the present case. In the present case the 
plaintiffs’ suit was decreed to the extent of a half pie 
share in the property in suit. T he defendant-appellant, 
if he felt aggrieved by this decision, ought to have filed 
a cross-appeal, challenging the correctness of the decision 
of the trial court on this point. He, however, contended 

himself with merely filing cross-objections to the appeal 
filed by the plaintifE No. 1 in respect of his claim to a 9 
pies share in the property in suit, which the trial court 
had dismissed. By filing his cross objections the defend­
ant No. 1 could only succeed in defeating the claim of 
the plaintiff No. 1 to the -J pie share. He could not get 

any decree in his favour in respect of the portion of the 
J pie share which had been decreed to plaintiffs Nos. 2; 
and 3, who had not appealed.

■ In M unir Uddin Kedwai \\ Musammat Raisul-Nim^^

(2), it was held that where a person had not been

O) (1931) I.L.R., 58 Gal., 923 (2) (1935) X L , R . / 8 Luck., 115



Ram Oudh

impleaded in an appeal and the right o£ appeal agDinst
him had become barred by limitation, in an appeal RamRaj

, . , : , , - 1  Te v̂akx
agamst other persons m which the person omitted was 
also a necessary party, the Court could not make such 
other person a respondent in the appeal under Order 
X L I, rule so o£ the Code of C ivil Procedure. Nanavuity

and Smithy
We, therefore, consider that the appellant cannot JJ> 

successfully challenge the decree in respect of the portion 
of the half pie share granted to the plaintiffs Nos. s and 
3 by the trial court.

T h e defendant-appellant, however, contends that even 
if the entire half pie share which the trial court decreed 
to the plaintiffs cannot be given back to him, still i /3rd 
of this half pie share, belonging to the plaintiff No. i, 
who was a party to the appeal in the lower appellate 
court, should have been decreed by that court to him.
In our opinion this contention must prevail, and the 
defendant-appellant is, on the findings of the lower 
appellate court, entitled to this 1 / grd of a half pie share, 
and to that extent his appeal ought to be allowed.

W e w ill now take up the cross-objections of the 
plaintiffs-respondents. Grounds Nos. 1 to 4, set forth 

in the cross-objections of the plaintiffs-respondents, 
merely challenge the findings of fact arrived at by the 
lower appellate court. These findings of fact, though 
based upon inferences drawn from documents^ are . 
binding upon this Court in second appeal, and cannot 
be challenged by the plaintiffs-respondents. As regards 
ground No. 5 set forth in the objections of the plaintiffs- 
respondents, we are of opinion that the question raised 
therein does not arise, because Musammat Sheo Kumari, 
the widow of Raghunath Misra, was alive on the date 
when the plaintiffs filed their suit, and during her life­
time the plaintiffs could get no decree in respect of the 
property left by Raghunath Misra. There is, therefore, 
in our opinion no force in these cross-objections filed 
under Order X L I, rule 22 of the Code of Civil Pro­
cedure, by the plaintiffs-respondents.

51 OĤ '.
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1934 For the reasons given above we dismiss the cross- 

ramRaj objections with costs, and we partially allow the appeal 
Tewam defendant-appellant, and modify the decree of

Ram Oudh trial court by excluding therefrom i / 3rd of a half 

pie share granted to plaintiff No. 1, and dismiss the 
plaintiff No. I ’s suit i7i toto. leaving intact the two-thrrds

Nanavuity, ' . -i ■ -rr
and Smith of a half pie share granted by the trial court to plaintiffs 

Nos. 2 and 3. In the circumstances of this case we 
direct that the parties should bear their own costs in 
respect of this appeal.
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B e fo re  M r. J u stice  B ish esh w a r N a th  Srivastava, A c tin g  C h ie f  

J u d g e  an d  M r. J u s tic e  H . G . S?nith

G O K U L  P R A S A D  ( P l a i n t i f f - a p p e l l a n t )  v . K U N W A R  

Bept&mbar, B A H A D U R  AND OTH ERS (D eFEN D AN TS-R ESPO N D EN TS)*

L im ita tio n  A c t  ( I X  o f  1908), sectio n s  5 and  12— C o m p u tin g  

tim e  to he e x c lu d e d — D ecre e  rem a in in g  unsigned, fo r  so m e  

tim e — “ T im e  r e q u is ite  fo r  o b ta in in g  co p y ”  o f d ecree—  

In te rv a l n o t to be e x c lu d e d  u n less a p p lica tio n  fo r  co p ie s  is  

m a d e and a p p lica n t is actually  d ela y ed — D ela y  in  filin g  a p p e a l  

— L o w e r  a p p e lla te  co u rt e xcu sin g  delay— H ig h  C o u rt n o t to 

in terfere , if  d iscretio n  exercised  ju d ic ia lly — S eco n d  a p p e a l— ■ 

F in d in g  o f fact.

In computing the time to be excluded under section 12 of the 

Lim itation A ct from a period of limitation the ‘time requisite 

for obtaining a copy’ does not begin until an application for 

copies has been made. If  therefore after judgment, the decree 

remains unsigned, such interval is not to be excluded from, the 

period of limitation, unless an application for copies having 

been made, the applicant is actually and necessarily delayed, 

through the decree not having been signed. B e c h i  v. A h sa n -  

u lla h  K h a n  (1), followed. B a n i M a d h u h  M itte r  v. M a tu n g in i  

^Dassi (2), referred to..

Where after a consideration of all the circumstances, the lower 

appellate court is of opinion that the appellant before him  

should be excused under scetion 5 of the Lim itation Act, the

^Second Civil Appeal No. 134 of 1933, against the decree of Pandit Shvarn 
Maiiohar Nath Shargha, District Judge of Gonda, dated the 25th of M arch, 

reversing; the decree of Babu tlar Cbaran Dayal, Svtbordinate Judge 
of Bahraich, dated the 3rd of October,

(1) (1890) IX .R ., IS All., .461 (aV(i886) 13 Cal., 104.


