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Be fo re  M r. Justice  B isheshioar N a th  Srivastava, A c t in g  C h ie f  

J u d g e  and M r. J u st ice  G . H .  T h o m a s

BHxAGAT AND OTflEtiS (DEI'F.NDANTS-APPiaLANTS) ~u. M A D H O  1934 

P R A SA D  AND OTHERS, PLAINTIFFS, AND OTHERS, DEFENDANTS Angiist, l i  

(R e s p o n d e n ts ) '- "

F a m ily  arrangem ent— A rra n g em en t based u p o n  fam ily custonij, 

lu h eth er in  reco g n itio n  o f p re-existin g  rights— N o n -esia b lish -  

m en t or a b a n d o n m en t o f  cu sto m , effect o f— R eg istra tio n  A c t  

( X V I  o f  1908), section  i^ ih )— R e co rd  o f  fa m ily  a rran gem en t, 

if co m p u lso rily  registra ble— L im ita tio n  A c t  {IX  o f  1908), 

sectio n  32(2)— S u it fo r  p ossession  in stitu te d  w ith in  tim e— S om e  

d efen d a n ts m ade p la in tiffs  after exp iry  o f lim ita lio n — S u it, if  

barred by lim ita tio n .

Where a family arrangement is based upon a family cti^tom it 

is an arrangement in recognition of pre-existing rights. T h e  

fact that the custom is not established to the satisfaction of the 

trial court or was abandoned is of no consequence as the validity 

of a family arrangement cannot be determined on the basis of 

the fmding arrived at in respect of the custom. It is enough that 

there were disputes between the parties which were settled on 

the basis of a hona fid e  belief in the existence of the custom.

If such a document is a record of a family arrangement its 

registration is not compulsory because it is based on a recognition 

of a pre-existing right and cannot be regarded as creating any 

new title. Satrohan L a i  v. N ageshtvar Prasad  (i); relied on.

Sakharani K r is h n a ji  v. M a d a n  K r is h n a ji [ i), Bageshw ari G haran  

Sin g h  V. Jagar N a th  K u a ri S it la B a k sh  S ingh v. Jang B a h a d u r

Siyigh (4), B a ld e o  Singh v. U d a l S in g h  (5), B akhtaw ar v. S u n d e r  

L a i  (6), an d  G h a rib  L a i  v. M u k h  L a i R a e  {f}, referred to.

Where a suit for possession was within time on the date when: 

it  was instituted but subsequently some of the defendants were 

made plaintiffs when more than 15 years had expired after the 

date of the accrual o£ the cause of action, the suit cannot be 

held as barred by limitation as the case is fully covered by the  

provisions of section 22, clause (2) of the Limitation Act.

*Second Civil Appeal No, 300 of ai^ainst Oie decree of Panclil:
Shyam S^anoliar Nath Sharglia, District Judge of Gonck, dated the .̂jth of 
September, I9§2, reversing the decree of M. Mahmud Hasan Khan, Subor­
dinate Judge of Gonda, dated the 31st of March, 1931.

(1) (1916) 19 O .C ., 76. (a) (1881) I .L .R .,  5
(l)] (1931) L .R .,  59 L A ., 130. (4) (wns) S L u ck ,, Gcit-
iV,) (loan) L L .R , ,  4̂=5 A IL, i'. (6) (1925) 4  ̂ ^.11., 213.

'(1) (1927) L L .R . ,  50 A ll., 31.



1934 Messrs. Mohammad Ayuh and Siraj Busain, for the

Bh/vgat appellants.
Madho Mr. M. Wasim;, for the respondents.
Prasad SrivastavA ; A.C.J. and FiiOMASj J. 1— This h  an 

appeal by defendants Nos. i, 3, 4 and 5 against the 
decree, dated the 14th of September, 193s, of the learned 
District Judge of Gonda reversing the decree, dated the 
ĉ ist of March, 1931, of the learned Subordinate Judge 
of that place. It arises out of a suit for possession of 

certain zamindari shares.
T he facts of the case so far as they are material for 

the purpose of this appeal may briefly be stated as 

follow s:
One Thakur Din Pandey owned the entire mahal 

Mahadei in village Ramwapiir Gobindapur and a 2 
annas 8 pies share in malial Mohammad Bakh-sh in 
village Meipathak in the Gonda district. He died on 

the 34th of September, 1882, leaving two widows 

Musammat Mahadei and Musammat Dilbasa. Musam- 
niat Dilbasa predeceased Musammat Mahadei and the 
latter died on the 16th of March, 1918. It is admitted 

before us that defendants i to 5 were the nearest 
reversioners of Thakur Din Pandey on the date of 

Musammat Mahadei’s death. In the mutation proceed­
ings following the death of Musammat Mahadei a large 
number of persons, who were the collaterals of Thakur 

Din Pandey, laid claim to mutation on the ground of 
an oral agreement by ŵ 'hich the various branches of the 
family were, in accordance with the family custom, 
assigned shares in the property of Thakur Din Pandey. 
For reasons with which we are not concerned the alleged 
agreement was not given effect to by the Revenue Court 

which ordered mutation in the names of defendants 1 
to 5. ■ T he collateral relations above referred to 
instituted the suit which has given rise to the present 
appeal claiming shares in the property in suit on the 

basis of the oral agreement mentioned above wdiich is 
■said to constitute a family arrangement. They also set
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193-4lip a faiiiily custom to the effect that when a person or 
his widow dies without issue all the collaterals who bad Bragat 
the nearest common ancestor wdth the deceased (if a Madho 
male) or with the husband of the deceased (if a wido'iv) 
inherit the property pei' stirpes. T he defendants 
Nos. 1 to 5 resisted the suit on the ground that it wns 
iinie-barred. They also clejiied the alleged fa m ily . Thomas, j. 
arrangement and custom.

T h e trial court held that the family custom i\̂ as not 
proved but accepted the defendants’ contention about 
the family arrangement and dismissed the plaintiffs' 
suit. On appeal the learner! District Judge held in 
agreement with the trial court that the suit was within 
time but disagreed with its finding on the question of 
family arrangement.

T h e only two questions raised on behalf of the appel­
lants are as regards limitation and as regards family 
arrangement. T h e  question as regards limitation may 
be disposed of very shortly. T w o persons Babu Rain 
defendant 8 and Gomti defendant lo  were subsecjuent 
to the institution of the suit made plaintiffs. It is 
conceded before us that on the date when the suit was 
instituted it was within time. Btit it is argued that as 
Babu Ram and Gomti were made plaintiffs more dian 
twelve years after the death of Musammat Mahadei the 
claim of these two persons ŵ as barred by limitation.
T h e  argument is fully answered by the provisions of 
section 22, clause 5 of the Limitation Act. W e accord­
ingly dismiss the contention. ■

N ext as regards the family ari'angement. T h e  
learned District Judge has found that after the death of 
Musammat Mahadei the parties to the present suit 
arrived at a verbal family arrangement dividing inherit­
ance subject to a few variations. After the
completion of this arrangement the parties, on 4th June,
1918, filed an application for mutation (exhibit 3) in 
respect of Meipathak and a compromise (exhibit 5) in 
respect of Ramwapur Gobindapur. On the same ciate .
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1934 they ako executed two agreements exhibits i and 

Bharat T he Icaiiied District Judge ixirther holds that reading 

Ma’dho together all the four documents (exhibits i, a, 3 and 5'), 
Prasad which Were executed on one and the same date, it is 

clear that they are not records o£ the family arrangement 
Srivastava,  ̂ reached at by the various claimants but only intima- 

T̂homaŝ ^̂ L tions to the Revenue Court as to the manner in which.
according to a previous oral agreement, mutation of 
names -was to be effected by that Court. Relying on a 
Full Bench decision of the Allahabad High Court in 
Ram go pal v. T  ulshi Ram  (1), he has decided that in 

the circumstances the family arrangement having as a 

matter of fact been made orally no question of registra­

tion of exhibits 1, 5, 3 and 5 arises.
T h e learned counsel for the appellants has stren­

uously argued that the conclusion of the learned 
District judge that the documents exhibits 1, a, 3 and 5 
were not intended to constitute a record of the family 
arrangement was incorrect. He maintained that 
exhibits 1 and 2, in particular could not be treated as an 
intimation to the Revenue Court inasmuch as they were 
drawn up in the fonn of a deed of agreement. T h e  
argument is not without force. But having given our 
careful consideration to the matter we feel that it is not 
possible for us to go behind the finding of the learned 
District Judge on this point. In the Full Bench case to 
which reference has been made above their Lordships 
of the Allahabad High Court observed as follows :

“Whether the terms have been ‘reduced to the 

form of a document’ is a question of fact in each 
case to be determined upon a consideration or the 
nature and phraseology of the writing and tlie 
circumstances in which and the purpose with which 
it was w itte n .”

T h e finding of the learned District Judge in  the 
present case is based upon a careful consideration of the 
oral evidence of the witnesses who deposed to the fam ily

(1) (199S) I.L.R., F51 All., 79.
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1934arrangement and of the circumstances in which the 
documents in question came into existence as deposed Bhagat

to by the witnesses. He has also discussed the nature mai>ho

of the documents. In fairness to him it should be 
pointed out that exhibits i and 2 were both filed in the 
mutation case and contain a mere partial record ot the Srimstava, 

terms of the arrangement. In fact none of the four 'dviomas, J. 
documents contains a complete record of all the teinis 
of the agreement relating to the entire property. Under 
the circumstances we think that we must accept the 
finding as binding upon us in second appeal.

T he learned counsel for the respondents in suppoit- 
ing the judgment of the lower appellate court also 
relied on Satrohan Lai v. Nageshivar Prasad (1), Mis 
argument was that even if exhibits 1, 2, 3 and 5 -were 
treated as records of the family arrangem.ent they were 
not liable to compulsory registration because they were 
based on a recognition of a pre-existing right and could 
not be regarded as creating any new title. The learned 
counsel for the appellants did not accept the correctness 
of the decision contained in Satrohan Lai v. Nageshzvar 
Prasad (1). T he decision is based to a great extent 
upon the meaning attached to the word “declare” a?-' 
used in section i'/, clause (i?) of the Registration Act, by 
]usticeW EST m  Sakharam Krishrmji y. Madan Kriskrmji 
(s'̂ . It may be pointed out that the interpretation 
placed upon the word “declare” by Justice W e s t  has 
received the approval of their Lordships of the Judicial 
Committee in Bageshivari Charan Singh v. Jagar Nath 
Kuari (g). T h e  decision in Satrohan Lai v. Nageshwar 
Prasad (1) has been followed by this Court in a string of 
CRses TQ^eTied to in Sitla Bakhsh Smgh y. Jang Bahadijr 

Si'ngh (4) to which one of us was a party. It has also 
been followed by the Ailahabad High Court in Baldeo 
Singh v: Udai Singh (r̂ )] Bakhtawar v. Sundar Lai (6)

Gharib Rai Y. Miihh Lai Rai ('7), If we may say

(1) (ifiTfiy 19 O.G., 76. : (3) (iSSi'i I.L.R., 5 Bom., s p -
(3) (1931) L.R., 59 I.A., 130. (4) I.L.R., 8 Luck., 6̂ .̂
<5) ^1920) L L . R . ;  43 A l l ,  1. (6) 092!^  ̂ 4B A ll.,

(7) (̂ 9 1̂) I.L.R., 50 All., 31.
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1934 SO with respect, we are in entire agreement with the 
bhagat view expressed in Satrohan Lai v. Nageshwar Prasad (i). 

M a d h o  It is clear from the evidence in the case which has been 
PfiASAD jiccepted by the learned District Judge that the faniily 

arrangement in this case was based upon a fam ily 
Srivastava, custoHi. It must therefore be held to be an arrange- 

T h o m m , J .  mcHt in recognition of pre-existing rights. T h e  fact 
that the custom was not established to the satisfaction 
of the trial court or was abandoned in the lower appel­
late court is of no consequence as the validity ot the 
iam ily arrangement cannot be determined on the basis 
of the finding arrived at in respect of the custom in this 
suit. It is enough that there were disputes between the 
parties which were settled on the basis of a hona fide 

belief in the existence of the custom. Thus we are 
of opinion that even if the documents filed in the muta­
tion court were regarded as the record of the fvimily 
arrangement their registration ŵ’as not comptilsory. 

T h e result therefore is that the appeal fails and is- 
dismissed with costs.

Appeal dismissed.

A P P E L L A T E  G IV IL

1934 _ ^
August, M- B e fo r e  M r. J u stice  Bisheshxoar N a th  Srivastava, A c tin g  

C h ie f  J u d g e  and M r. J u s tic e  G . M . T h o m a s

B A B U  N A R E N D R A  B A H A D U R  S IN G H  (JunG M E N x-D E B TO R - 

a p p e l l a n t ) x;. O U D H  C O M M E R C IA L  B A N K , L T D ., FYZ-  

A B A D  ( D e c r e e -h o l d e r -r e s p o n d e n t )*

C iv il  P ro ce d u re  C o d e  (A ct V  o f  iqoS), sectio n  4.8. s ch e d u le  U I j  

sectio n  11, order X X , ru le  i i  and ord er X X I , ru le  2,—-L im ita ­

tio n  A c t  { IX  0/1908), sectio n s ig , 30 and  29— E x e c u tio n  o f  

decree— A p p lic a tio n  o f  e x e cu tio n  m ade  12 years a fter exp iry  o f  

date o f o rig in a l d ecree h u t rvithin 12 years o f  a m en d ed  decreej 

w h eth er tim e-barred— P rop erty  so u g h t to be so ld  in c lu d e d  in  

p rev io u s e x e cu tio n  a p p lica tio n — D ecre e -h o ld e r  n o t tem p ora rily

^Execution of Decree Appear No. 69 of i9_f52, against the order ot M .
Ziauddin Ahmad, Subordinate Judge of Fyzabad, dated the 26th of Novem­
ber, 193s.

(1) (1916) 19 O.C., 76.


