
1934by the phraseology of the note which, appears at the foot 
of the article in question. PniTHwi

W e are therefore of opinion that the order of the bhaikjava 
learned Subordinate Judge calhng upon B. Prithvi Nath the

Bhar^ava to pav an additional sum of R s.i ,40k-ik was
&  r  J ’ T: J  O F  T H E

wrong, and it is not necessary for us, for the purpose jsstate

of disposing of this appHcation, to consider any of the r . b . " 
other contentions raised on behalf of the applicant.
W e are of opinion that nothing further was due from
the applicant, and we accordingly allow this applicatio]i,

and set aside the order of the Court below, with costs in ziaui Hasan
favour of the applicant in both courts. andSnnth,

Application allowed.
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REVLSIO N AL C IV IL

B e fo r e  M r. J u stice  B ish esh w a r N a th  Sr'ivastava, A c tin g  C h ie f  

J u d g e  and M r. J u stice  G . H . T h o m a s

B A B U  H A R  D A Y A L  V A K IL  (Defen da nt -a pp licant) v . B A B U  1934
R A G H U B A R  D A Y A L  (Plaintiff-opposite pa rt y ) * August, 9

C iv i l  P ro ce d u re  C o d e  (A ct V  o f  1908), sectio n  95 and. order  

X X X V I I I ,  ru le  ^— A U a ch m e n t b efo re  ju d g m e n t— A p p lic a tio n  

fo r  a tta ch m en t before ju d g m e n t u n ju stifie d  and based o n  in- 

su ffic ien t grou?ids— C o m p en sa tio n  fo r  w ron g fu l attachm ent^  

o p p o site  party w h eth er e n tit le d  to-—P r o v in c ia l S m a ll Cause  

C o u rts  A c t  (IX  0/1887), sectio n  25— S m a ll Cause C o u rt fin d ­

in g  that th e  case is n o t co g n iza b le  by it a n d  retu rn in g  p la in t  

fo r  p resen ta tio n  to p ro p e r  co u rt, tv h eth er a m ou n ts to d eci­

s io n  o f case by it— R e v is io n — H ig h  C o u r fs  p ow er to en terta in  

revision  a n d  award co m p en sa tio n  u n d e r  sectio n  95.

Where an application for attachment before judgment under 

order 38, rule 5, C. P. C., is altogether unjustified and based on 

altogether insufficient grounds, the opposite party is entitled to 

reasonable compensation.

Where a Small Cause Court does not decide a suit on merits 

but arrives at a finding that the suit is not cognizable by it and 

directs the plairit to be i^eturned for presentation to the proper 

court the case must be deenied to have been decided so far as the

^Section 25 Application Nb. 17 of 1933, against the order of Balm 
Harcharan Dayal, Subordinate Jiidge (as Judg:e of Small Cause Cotiri),
B ah ra ich , d ated  the 5th  o f N ovem ber, 1932.



19S4 Court o£ Small Causes is concerned and the Hioh Court can
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BABti Ha^  exercise its revisional. powers under section 25 in respect of orders 

Dayal passed in the course of the Small Cause Court proceedings.

There is nothing in section 25 Small Cause Court A ct to prevent'V.

R High Court from granting compensation under section 95

"daya"/ C. p . C. where the order of Small Cause Court in refusing such 

compensation clearly ignores the terms of section 95 and is not 

one according to law.

Mr. K. P. Misra, for the applicant.

Mr. B. K. Dhaon, for the opposite party.

Sr iva sta va , A.C.J. and T homas  ̂ J.:-— T liis is an, 
application for revision of an order passed by the 
learned Subordinate Judge of Bahraich in a case whicli 
was instituted before him on the Small Cause Court side 
refusing- the apphcant compensation under section 95 

of the Code of Civil Procedure.

The facts of the case are tliat the opposite party iiied 
a suit in the Court of the Subordinate Judge, Bahraich, 
on the Small Cause Court side and made an application 

for attachment before judgment of a decree held by the 
defendant who is the applicant before us. T he appli­
cation was granted ex parte. Subsequently the plaint 

in the suit was returned for presentation to the proper 
Court. Thereupon the plaintiff opposite party niacle 

another application to the Court intimating that he 
intended to apply in revision against the order return- 
mg the plaint and asking for the attachment to be 
continued till such time as the application for revision 
is made and an order obtained from the higher Court. 
This request was also granted ex parte and the attach­
ment was ordered to be continued. N o application for 

revision was made and the order lapsed when the sriit 
which was afterwards filed on the regular side was 
withdrawn. T he applicant then made an application 
for compensation under section 95 but this application 
was rejected. T he present application is directed 
against this order.

T h e only ground put forward in the application for 
attachment before judgment was that unless the attach-
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1934ment is made the plaintiff in the event of success will 
have difficulty in realising the decretal amount. T lie 
application does not mention any of the gxoiinds which Yaiul

justify an application for attachment before judgment bI bu

under order X X X V III, rule 5 of the Code of Civil 
Procedure. Thus on the face of the application it is 
clear that the application was made on altogether insiilH- 
cient grounds. It is really .surprising that the Subordi- 
nate Judge should have granted the application. T h e  Thomas, j.

subsequent order continuing the attachment after the 
plaint had been returned is even moxe surprising. T h e  
result of the two orders in question was that the appli­
cant was prevented from reaping the fruits of his decree 
for a period of about tŵ o yeais. Section 95 of the Code 
provides that a court may award compensation not 
exceeding one thousand rupees in any case where it 
appears that “an attachment was applied for on insulB- 
cient grounds.” As stated before there is absolutely no 
doubt that the application for attachment made by the 
opposite party in this case was altogether unjustified.
This being so the case is clearly one in which the 
applicant is entitled to reasonable compensation against 
the opposite party.

It has however been argued on behalf of the opposite 
party, in the first place, that the application for revision 
does not lie as there was no case decided by the Sub­
ordinate Judge in the exercise of his Small Cause Court 
jurisdiction. Section 55 provides that the High Court, 
for the purpose of satisfying itself that a decree or order 
made in any case decided by a Court of Small Causes w ŝ 
according to law, may call for the case and pass such 
order with respect thereto as it thinks fit. T h e  orders 
of attachment in question were passed in the course of 
prGceedings in' a case which was instituted before the 
Subordinate Judge on the Small Cause Court si<le.
Even though, the Court did not decide it on its merits 

yet when the Court arrived at a. finding that the suit was 

not cognizable by the Small Cause Court and directed



__the plaint to be returned for presentation to the pi'oper

^ court the case must be deemed to have been decided so
V a k i l  far as the Court of Small Causes was concerned. W e

B a b u  are therefore of opinion that there is nothing in the
P tA O H U B A E  . . p . f.

d a y a x  provisions or section 35 to prevent us rrora exercising
our revisional powers in respect of orders passed by the 

Srivastnva Judge in the course of the proceedings in tlie
A. c. J. and Small Cause Court suit before him.

lomas, . js^ext it was argued that the grant of compensation 

under section 95 is a matter of discretion. This is 
but the discretion has to be exercised in a judicial 
manner. T h e learned Subordinate Judge has given no 
reasons for refusing the application. W e think the 
order clearly ignores the terms of section 95 and is not 
one according to law.

Lastly as regards the amount of compensation we 
think that the applicant having been deprived of the 
use of his decretal amount amounting to about Rs.450 
for about two years, a sum of Rs.50 would be a reason­
able and proper compensation.

T h e result therefore is that we allow the application, 
set aside the order of the lower court and grant the 
applicant a decree for Rs.50 by way of compensation 

under section 95 of the Code of Civil Procedure. T he 
applicant w ill also get his proportionate costs in this 
Court.

Application allotued.
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