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pandtt his finding.
Prasad It has becii suggested that the Magistrate had no 

Naithant to try this case. T his point was not raised

Panpit court of the Mas-istrate. It was taken in the
C HAI vR A  ^  1 - 1
dhae grounds of appeal before the learned Sessions Judge

but was not pressed. T he learned Sessions Judge, in 
his judgment, says that the plea taken in paragraph 

Thowas,J. 99(j2)̂  i.e., the question of jurisdiction, of the applica­

tion has not been argued before him. In the grounds 
of revision before this Court this point is not raised. 
There is no material on the record before me to hold 
that the Magistrate had no jiu'isdiction to try this case. 
T he complaint, as pointed out above, was instituted in 

the court of the City Magistrate who transferred it to 
the court of Mr. Mason. I am of opinion that he must 
have had the power or orders from the District Magis­
trate to transfer cases. Anyhow, at this late stage I am 
not prepared to set aside the order of the learned Magis- 
irate as passed without jurisdiction when there is no 
material on the record. I, accordingly, reject this 
application.

Applicatio77 rejected.

R E V ISIO N A L  C IV IL

B e fo re  M r. J u stice  Z ia u l H asaji and  M r. J u stice  H . G . S m ith

A m jltt, 3 P IR T H W I N A T H  B H A R G A V A  ( O b j e c t o r -a p p l i c a n t ) v. In

 ------------ !—  t h e  m a t t e r  o f  t h e  e s t a t e  o f  i .a t e  R. B. T R I L O K  N A T H

B H A R G A V A  ( O p p o s i t e  p a r t y ) *

C o u rt F ees A c t  [V I I  o f  1870), S ch ed u le  I ,  A rt. S u ccessio n  

certificate-— C o u rt fe e  payable on an a p p lica tio n  fo r  su ccession  

certificate.

According to Article 12 of the First Schedule of the Court 

Fees Act, as it now stands, the amount payable in respect of an 

application for succession certificate should be calculated accord­

ing to the amounts of the individuaT items comprised in the

•Section nf  ̂ Application No. 42 of 1933, against the order of Babu 
Mahabir iPrasad Verma, Suboi'dinate Judge of Lucknow, dated the loth 
o£ April, ig3«.
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application and not according to the total amount of those items.

It is impossible to interpret the words ‘‘the amount or value of pirthwi

any debt or security” in that article as referrine to anything N a t h
. . o  B ;h a i i g a v a

except individual debts and mdividual securities.

Messrs. Radha Krishna Srivastava and Shlam 
Manohar, for the applicant.

T h e Government. Advocate (Mr. H. S. Gupta), for 
the opposite party. Trilok

Z l4u l  H asan and Smith .̂ JJ. : — l ”his is an application bhargava 
under section 1 15 ol the Code of C ivil Procedure against 
an order, dated the 10th of April, 1933, of the learned 
Subordinate Judge of Lucknow.

T h e matter relates to an application for a succession 
certificate which was made by one B. Prithvi .Nath 
Bhargava in respect of the estate of his deceased father 
Rai Bahadur T rilok  Nath Bhargava. T he amount 

specified in the application came to a total of 
R s.1,53,001-7, the amounts m question all being due 
under insurance policies. T h e Court-fee paid by the 
applicant was Rs.3,364-4. T h e  office reported that the 

amount properly payable ŵ as Rs.4,'7'74 and that riiere- 
fore there was a deficiency of Rs. 1,409-13. It appears 

that the amount paid by the applicant was calculated 
with reference to the individual items, seven in number, 
comprised in the application, whereas the office took the 
view that the court fee ought to have been calculated 
upon the total amount. After hearing what the parties 
had to say, the learned Subordinate Judge on the i 5 th 
of July, 1932, recorded an order saying that he agreed 
with the counsel for the applicant. Later on, on the 27th 
of October, 1932, the Chief Inspector of Stamps reported 
that there was a deficiency of Rs. 1,405-13. He sub­
stantially took the same view as the office had t?ken 

though there was a small arithmetical clifference between 

the sum that he arrived at and the sum that was arrived 

at by the office. Having considered that report, and 

heard the counsel for the applicant, the learned Siib- 

prdinate Judge on the 10th of April, 1933, passed an
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__ order that the deficiency reported by the Chief Inspector
PiRTHwi of Stamps should be realized from the applicant. T h e  

Bhakgava latter has now made an application to this Court in 

in Jhe I’evision against that order.
MATTER \Y'e have heard arguments at some length on both

OF TH E "

estate sides. For the applicant, it is urged that by his order 

of the 16th of July, 1932, to which we have made refer- 
ence above, the learned Subordinate Judge became 

bhaegava functus officioj and that in passing his subsequent order 

, of the loth of April, he acted “ ultra vires.”  It

Z ia u l H a sa n  is further contended that in any case he was not entitled 
andSjmihy ^fter the grant of the certificate to call upon the apph'- 

cant to pay any additional court fee. Lastly, it is 

contended on the merits that according to article 12 of 

the first Schedule of the Court Fees Act, as it now stands, 

the amount payable in respect of the application was 

rightly calculated by the applicant according to the 

amounts of the individual items comprised in the appli­

cation, and not according to the total amount of those 

items.

W e do not think it necessary to consider whether the 

learned Subordinate Judge had powder to pass any 

further order in the matter after his order of the 16th 

of July, 1932, for we are satisfied that th  ̂ phraseology 

of article 15 of the first Schedule admits only of one 

construction, and that is the construction that is 

contended for on behalf of the applicant. If it was 

intended that the amount payable in respect of an appli­

cation for a certificate under the Indian Succession Act 

should be calculated on the total amount of the debts or 

securities specified in the application, that intention, in 

our opinion, should and could have been made clear in 

the phraseology of the article. T h e  article, however, 

makes reference to “ the amount or value of any debt or 

security” and we think that it is impossible to interpret 

these words as referring to anything except individual 

debts and individual securities. T h is vi ew is confirmed
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1934by the phraseology of the note which, appears at the foot 
of the article in question. PniTHwi

W e are therefore of opinion that the order of the bhaikjava 
learned Subordinate Judge calhng upon B. Prithvi Nath the

Bhar^ava to pav an additional sum of R s.i ,40k-ik was
&  r  J ’ T: J  O F  T H E

wrong, and it is not necessary for us, for the purpose jsstate

of disposing of this appHcation, to consider any of the r . b . " 
other contentions raised on behalf of the applicant.
W e are of opinion that nothing further was due from
the applicant, and we accordingly allow this applicatio]i,

and set aside the order of the Court below, with costs in ziaui Hasan
favour of the applicant in both courts. andSnnth,

Application allowed.
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REVLSIO N AL C IV IL

B e fo r e  M r. J u stice  B ish esh w a r N a th  Sr'ivastava, A c tin g  C h ie f  

J u d g e  and M r. J u stice  G . H . T h o m a s

B A B U  H A R  D A Y A L  V A K IL  (Defen da nt -a pp licant) v . B A B U  1934
R A G H U B A R  D A Y A L  (Plaintiff-opposite pa rt y ) * August, 9

C iv i l  P ro ce d u re  C o d e  (A ct V  o f  1908), sectio n  95 and. order  

X X X V I I I ,  ru le  ^— A U a ch m e n t b efo re  ju d g m e n t— A p p lic a tio n  

fo r  a tta ch m en t before ju d g m e n t u n ju stifie d  and based o n  in- 

su ffic ien t grou?ids— C o m p en sa tio n  fo r  w ron g fu l attachm ent^  

o p p o site  party w h eth er e n tit le d  to-—P r o v in c ia l S m a ll Cause  

C o u rts  A c t  (IX  0/1887), sectio n  25— S m a ll Cause C o u rt fin d ­

in g  that th e  case is n o t co g n iza b le  by it a n d  retu rn in g  p la in t  

fo r  p resen ta tio n  to p ro p e r  co u rt, tv h eth er a m ou n ts to d eci­

s io n  o f case by it— R e v is io n — H ig h  C o u r fs  p ow er to en terta in  

revision  a n d  award co m p en sa tio n  u n d e r  sectio n  95.

Where an application for attachment before judgment under 

order 38, rule 5, C. P. C., is altogether unjustified and based on 

altogether insufficient grounds, the opposite party is entitled to 

reasonable compensation.

Where a Small Cause Court does not decide a suit on merits 

but arrives at a finding that the suit is not cognizable by it and 

directs the plairit to be i^eturned for presentation to the proper 

court the case must be deenied to have been decided so far as the

^Section 25 Application Nb. 17 of 1933, against the order of Balm 
Harcharan Dayal, Subordinate Jiidge (as Judg:e of Small Cause Cotiri),
B ah ra ich , d ated  the 5th  o f N ovem ber, 1932.


