
ansxvering the second and third questions in the way I
do, since, of course, the opinion of my learned brothers Mohammad

' Ramzan
wiJi prevail. v.

By  the C ourt (Srivastava,, A.C.J., Ziaul H asan, J. 

and Smith  ̂ J. dissenting);— T he first question is 1̂934"̂  
answered in the affirmative; hence the other questions i”
do not arise.

Srivastava, A.C.J. and Smith, J . : — The facts of this 1934
case have been fully stated in the order of reference to —
a Full Bench, dated the 11th o£ January, 1934. They 
need not therefore be repeated. T he answer given by 
the niajority of the Full Bench to the first question 
referred to them is in the aflirmative. This answer 
seems to ns to l)e decisive of the appeal. T he only 
argument urged on behalf of the appellant is that the 
question of benami was never specifically raised in the 
pleadings and that the answer given by the Full Bench 
being based on the view that N ur Mohammad was the 
benamidar for Mohammad Ramzan, an issue should be 
remitted to the lower court for a finding on this point.

If there is any force in the appellant’s contention he 

ought to have urged it before the Full Bench. W e feel 

ourselves bound by the decision of the Full Bench in 
this matter, and are clearly of opinion that in view of the 
decision of the Full Bench it is not open to us to go into 
the question now raised on behalf of the appellant. No 
other point being urged, ŵ e dismiss the appeal with 

costs.
Appeal disinissed,
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R E V ISIO N A L C R IM IN A L .

B efo re  M r. J u stice  E , M . N anavutty

K A L L U  ( A c c u s e d - a p p e l l a n t )  v . K IN G -EM PER O R

(CoMPLArNANT-OPPOSITE PARTy )*' — -------1 _

C rim in a l P roced u re C o d e (A ci V o f  J898), sections  355(2),

350, 435 and 4, '̂j— A ccu sed  charged w ith offence n o t exclu-

*fGritnina? Revision No. 37 of 1934, against the order of A. Monro, 
l.C;S., District Magistrate oE Lucknow, dated the a 1st oE Decemfaei', 193?,.



K i n g  -
BMI'EROU

1934 sively tria b le by C o u rt o f Session— ■Charge fra m ed — De novo

— A c c u s e d  discharged— D ischa rg e o rd er a m o u n ts  to ac- 

V. q u itta l— D istr ict M ag istra te, if  can o rd er fu r th e r  e n q u iry — N o

ille g a lity , im p ro p riety  or irregularity  in p ro c e e d in g  o f trying  

m agistrate— D is tr ic t  M a gistrate lo h eth e r  can set aside o rd er o f  

discharge.

In the case of an offence of causing death by a rash and  

negligent act punishable under section 304A, I. P. C., it being 

triable not only by a Court of Session but also by a Magistrate 

of the first class, the District Magistrate has no jurisdiction to 

order a further enc^uiry under section 437 of the Code of 

Criminal Procedure.

Where on an exatnination of the record under section 49̂ 5 the 

District Magistrate cannot find an illegality, impropriety or 

irregularity or anything incorrect in the proceedings of the try­

ing magistrate he has no power to take action under section 437 

or to set aside an order of discharge on other grounds. E tza d  

H u sa in  a n d  others A m ja d  H u sa in  (1), R a m a n a n d  and o th ers  

V. K in g -E m p ero r  (2), B a ij  N a th  P a n d ey  v. G a u ri K a n ta  M a n d a l  

(3), and P ra n k h a n g  and others  v. K in g -E m p e ro r  (4), relied on.

Where after a charge has been framed there is a de n o v o  

trial and the accused is discharged, such an order of discharge 

amounts to an acquittal and no further enquiry can possibly be 

held or is legally permissible. T . S rira m u lu  a n d  others  v. 

K . V eerasalingam  (5), and B u g th a  S im h a d ri N a id u  v. B eh a v a  

Sitka,ram a F a tru d u  and others  (6), relied on.

D r. Ojituh-uddin Ahniad^ fo r  the ap plican t.

M r. S. C. Dass, h o ld in g  b r ie f  o f the G o vern m en t 

A dvocate, fo r  th e C ro w n .

N a n a v u t t Y; J. : — T h is  is an ap p licatio n  fo r revision  

o f an order of the learned D istrict M agistrate of ]-,iick- 

noW; dated the 21st o f D ecem b er, 1933, d irectin g  a 

fu rth e r  e n q u iry  u n d er the provisions o f section 43'? of 

the C o d e of C rim in a l P ro ced u re  against K a llu , A b d u lla  

an d  G h h id d u  in  respect of an a lleged  offence u n d er 

section 304 of the In dian  P en al C ode.

I have heard the learned C o u n se l fo r  the ap p lican t 

as also the learned Assistant G o vern m en t A dvocate and 

exam in ed  the record  of the case.

(0 (19-!-’) 9 O.Yv̂ .N., 443. (s) (1931) 9 O.W.N., 134.
(3) (1S93) I.L.R., 20 Cal., 6;?3. (4) (1912) iG G.W.N., 1078.
(5) (1914) I.L.R., 38 Mad., oSr,. (6) {1915) 32 I.C., laq.
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In the first Dlace it is contended that the learned
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District Magistrate of Lucknow usurped a jurisdiction Kai.lu 
which was not vested in him inasmuch as he purported Kk g ,
to order a further enquiry under section 437 of the Code 

of Criminal Procedure in respect of an offence Avhich 
was not exclusively triable by the Court of Session, ânca-um. 
Section 437 of the Code of Ciim inal Procedure runs as 
iolloivs:

“When, on examining the record of any case 
under section 435 or othenvise, the Sessions Judge 
or District Magistrate considers that such case is 

triable exclusively by the Court of Session and that 
an accused person has been improperly discharged 
by the inferior Court, the Sessions Judge or District 
Magistrate may cause him to be arrested, and may 
thereupon, instead of directing a fresh enquiry, 

order him to be committed for trial upon the matter 

of which he has been, in the opinion of the Sessions 

Judge or District Magistrate, improperly d is­
charged.”

In the present case the offence under section 304-A 

of the Indian Penal Code, that is to say causing death 

by any rash and negligent act is an offence which is triable 

not only by a Court of Session but also by a Magistrate 

of the first class. T hat being the case, the learned 

District Magistrate had no jurisdiction to order a further 

enquiry under section 437 of the Code of Criminal 

Procedure.

In the second place the examination u n d V  section 

435 of the Code of Crim inal Procedure by the District 

Magistrate of the record prepared by the trying jNIagis- 

crate, who first heard this case, has 1101 revealed the com­

mission of any irregularity or illegality by Mr. S. M.

Zakir/who had discharged the accused, and, therefore, 

it was not open to the learned District Magistrate to take 

any action under section 437 of the Code of Criminal 

Procedure when no such irregularity or illegality had



__ 1934 been discovered by him. In Etzad Husain and others 

Kallu V. Ainjad Husain (i), it was held by die late Mr. justice

K i n g - Raza that where in an order of discharge passed by a
Empekob Magistrate it was not suggested that the trying

Magistrate had overlooked or ignored any evidence nor 

Nanavtitti/, could it be said that the view taken by the trying Magis-
trate was palpably unreasonable or pei'verse and it w.̂ s 
found that the trying Magistrate had seen and heard the 
witnesses and was not satisfied with their evidence and 

the order of discharge was one which could not be said 
to be either perverse or prim a facie incorrect, then a 
further enquiry under section 436 of the Code of 

Criminal Procedure was not to be ordered in the case.
T he same view was taken in another ruling of this 

Court reported in Ramanand and others v. I'Cing- 

Emperor (2).
In the third place it is to be noted that the charge 

sheet against Kallu, Abdulla and Chhiddu had been 

framed by the trying Magisti-ate on the goth of June, 
1933, and that being so the order of discharge of the 
accused virtually amounts to an acquittal of the accused, 
and the learned District Magistrate was not justified in 
setting aside such an order on his own initiative without 
moving the local Government to file an appeal under 
section 417 of the Code of Criminal Procedure for 
setting aside the order of acquittal.

In Baijnath Pandey v. Gauri Kanta Mandal (3) it 

was held that the Sessions Judge as a Court of revision 

could send for the record of any criminal case from a 

Subordinate court for any purpose mentioned in section 

435 of the Code of Criminal Procedure but that he was 

, not competent under section 436 to direct a fresh 

enquiry, inasmuch as the accused had not been impro­

perly discharged of an offence triable exclusively by a 

court of Session, but had been acquitted of an offence 

within the jurisdiction of the Magistrate and the Sessions

(0 (19 3 2 )9  O.W .N., 442. (a) (lOSi) Q O.W .N., 134.
(3) (1893) .1.1 R. so C a l., G33.
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1934
Judge had, in fact, exercised a jurisdiction not vested in
h im  by law. These remarks of the Calcutta High Court
a p p ly  w itli f u ll  fo rre  I'o the ^rh’on o f thp Ipnrned T )i.sirirt K ing-

Empkhoe
Magistrate in the present case.

In Prankhcmg and others v. Kmg-Ernperor (i) it was 
held by the learned Judges of the Calcutta High Court 
that it was open to a District Magistrate to order further 

pioceedings in any case under section 437 of the C.ode 
of Crim inal Procedure but that the po-wers conferred 
upon him were limited by the words “on examining any 
record under section 435” and that section 455 laid 
down that a Court may call for and examine any rccord 
for the purpose of satisfying itself as to the correctness^ 
legality or propriety of any Jlnding, sentence or order 
recorded or passed and as to the regularity of any pro­
ceedings of such inferior court. Where, therefore, tJie 
District Magistrate could find no illegality or impro­
priety or irregularity or nothing incorrect in the pro­
ceedings of the inferior court, he was not empowered to 
set aside an order of discharge upon other grounds, or 
upon no grounds at all.

Again in T . Sriramiilu and others v. K. Veerasalingam 

(s), it was held that where a Magistrate framed charges 

against an accused person and ŵ as succeeded by another 
Magistrate, ŵ ho re-commenced the case under secti«>n 
350 of the Code of Criminal Procedure, and discharged 
the accused under section 253(2) of the Code of Criminal 

Procedure, the accused was' autrefois acquit and that no 

further enquiry could be held into the case. In the 

present case also the accused had been charged under 

section 304A  of the Indian Penal Code and had been 

discharged under section ^53(2) of the Code of Criminal 

Procedure, and, therefore, no further enquiry into their 

case is now permissible.
, In Bugtha Simhadri Naidu v. Behava Sitharama 

Fwtrudii and others (3), it was held that a de novo trial

(1) (igia) 16 C.W .N., ,1078. (2) (1.914) 38 Mad.,

(3) (1915) 35 129-
16 OH
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1934

KA.LL-U
V.

King-
E m p -r u o b

held under section 350 of the Code of Criminal Pro­
cedure, did not imply the cancellation of a charge pre­
viously framed against the accused and consequently an 
order subsecjuently passed letting off the accused was 

one of acquittal and not ol: discharge. This ruling 
Nanavutty, applies witli full force to the facts of the present case.

Here too after the charge had been framed on the ^oth 
of.June, iggg, there was a de novo trial and the acciiscd 
have been discharged. Such an order of discharge 
amounts, to an acquittal and no further enquiry can 
possibly be held or is legally permissible.

In Ramanand and others v. King-Emperor (1), it was 

held by a learned Judge of this Court that where an 
accused person had been discharged by the trying Magis­

trate and where two views were possible regarding the 
guilt of the accused, but wheie the decision of the Magis­
trate was not manifestly perverse or prima . facie 

incorrect, a Court of revision should not interfere with 

the order of discharge.

For the reasons given above I allow this application 

for revision, set aside the order of the learned District 

Magistrate directing a further enquiry and direct that 

all proceedings taken against the applicant Kallu and 

his ro-accused Abdulla and Chhiddu be dropped and 

no further action be taken against any one of them.

Application allowed.

R E V ISIO N A L  C R IM IN A L

1934 
M ay, 25

B e fo re  M r. Justice G . H . T h o m a s  

P A N D IT  M A T H U R A  PR A SA D  N A I T H A N I  ( C o m p l a i n a n t -  

applicant) V. P A N D IT  C H A K R A  D H A R  JA Y A L  ( A c c u s e d  

opposite-party)*

C rim in a l P ro ced u re  C o d e  (A ct V  o f  1898), sectio n  D e fa m a ­

tion  case— A c q u itta l— M agistrate fin d in g  th a t im p u ta tio n s  w ere

■“Griminal Revision No. 31 of 1934, again.st the order of H. J, Collisfer, 
I.e.s., Sessions Judge of Lucknow, dated the 13th of January, 1934.

(r) (1932) A .LR., Oudh, 114 = 9 O.W .N., 134.


