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Before  M r. Justice E. M .  N'anavutty a n d  M r. Justice  

G. H .  T h o m a s

J A G A N N A T H  ( A c g u s e d - a p p l ic a n t )  y . K IN G-EM PER O R. 103^

THROUGH B aMDHU ( C o MPLAINANT-OPPOSITE PARTY)* „

E v id en ce  A c t  (I o f  1S72), sect ion  133— In d ia n  P e n a l  C o d e  (Act  

X L V  o f  1S60), sections  499 a nd  500— Defam atory statem ents  

made by a witness in a cr im in a l case in ansioer to qu est ion  p u t  

by court— W itness, if  e n t i t le d  to the  benefit  o f  section  132.

A  witness is not protected by the proviso to section 135 of tlie 

Indian Evidence Act in cases where he had not objected to 

answering the question put to him. But where the question, 

the answer to which had laid open the witness to a criminal 

prosecution under section 500 of the Indian Penal Code, had 

been put by the Court itself, which considered it relevant and 

pertinent for the decision of the case before it, the witness must 

be deemed to have been compelled to answer that question 

and is, therefore, entitled to the benefit of section 155 of the 

Indian Evidence Act apart from any ^question as to whether the 

witness was absolutely privileged under the English common 

law or whether he only had a qualified privilege to the extent 

conferred upon him by the exceptions to section 499 of the 

Indian Penal Code.

T h e case was originally heard by Mr. justice G.. H.
Thomas who, thinking the question involved to be of 
considerable importance, referred it to a Bench for 

decision. His order o£ reference is as follows:
Thom as^ J. ; — ^Jagannsth, accused, was convicted b y  a 

special first class Magistrate of Partabgarh under section 
500 of the Indian Penal Code and sentenced to pay a 
fine of R s.ioo or in default to undergo simple imprison
ment for two months. He appealed to the learned 
Sessions Judge of Rae Bareli who upheld the conviction 

but reduced the fine to Re. 1.
There was a case between Musammat Sheoraja and 

Bandhti under section 533 of the Indian Penal Code.
T he accused was examined as a witness on behalf of

^Criminal Revision No. 59 of 1934, against tlie order of Mr. K. N.
W anchoo, I. C. S., Sessions Judge o f  R ae Bareli,; dated th e aSLh of 
F e b r u a r y , ' j : ' : , ' "  \
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Musammat Slieoraja. In the course of his statement

V.
King-

E m perob

TH.EOTJGH

B a k d h u

J a g a n n a t h  the accused said that Bandhu had kept the daughter-in- 

law of ills giiru as his mistress. It is on the basis of 
this statement that Bandhu has filed the present com
plain 1. under section 500 of the Indian Penal Code for 

defamation against Jagannath. Bandhu’s case is that 

the statement made by Jagannath is false and that he 

(Bandhu) has been injured by this false statement and 
has suffered much mental worry and has been outcasted. 

T h e  defence of the accused is that the statement which 

he made in that case was a true one. T h e complainant 
has produced evidence to prove that the allegation is 
false. Jagannath accused has also examined some 

witnesses to prove that his statement was true. T he 

learned Sessions Judge after weighing the evidence of 
both the parties has decided that the statement of Jagan
nath was true. He says “ I am of opinion that there 

can be no doubt that Bandhu has kept the widow of one 
Ram Khelawan who was the son of one Madho who was 
a sort of guru of Bandhu” .

It may be pointed out that the accused made the 

defamatory statement in Musammat Sheoraja’s case in 

reply to a question put by the court. T he question to 

be decided is whether the accused is protected under 

section 152 of the Evidence Act. In other words, 

whether the accused is liable to be prosecuted for defa

mation for making a statement, which is now found to 

be true, but which is prima fade defamatory. It is true 

that the accused did not object to answer the question 

which was put by the court. It is also to be considered 

whether the witness was “compelled” to give the answer.

T he fine is very nominal and the case is of a very 

petty nature, but in view of the importance of the point 

of law involved, I consider it necessary to refer the point 

raised in the case for decision by a Bench of this Court. 

There are conflicting views of different High Courts. 

T h e High Courts of Calcutta and Bombay are o f one



view/vide Satish Chandra Chakravarti v. Ram Doyal D e __
(1); Bai Shanta v. Umrao Am ir Malik {3).  T iie  High Jagankath 

Courts of Madras and Allahabad hold a different view, 
vide In R e Venkata Reddy {3); Emperor v. Ganga THROTJUH

Sahai (4) and Emperor v. Chatur Singh and others (5).
There is a single Judge decision of this Court which has 
followed the view taken by the Bombay High Court, 
vide Ram Dayal v. King-Emperor (6).

I think the question involved is of considerable im
portance and, therefore, under section 14(2) of the 
Oudh Courts Act, I refer the case for decision to a 

Bench of this Court.
Mr. Ganesh Prasad, for the applicant.
Mr. Brij Bahadur, for the opposite party.
N a n a v u t t y  and T h o m a s , JJ. : — This is an applica

tion for revision under section 439 of the Code of 
Criminal Procedure of an order of the learned Sessions 
Judge of Rae Bareli upholding the conviction of the 
applicant Jagannath Bhatt for an offence under section 
500 of the Indian Penal Code but reducing the sentence 
passed upon him by the trial Magistrate to a fine of R e.i 
only. T his revision came up for hearing before a 
learned Judge of this Court sitting singly, who passed 
an order dated the 17th of May, 1934, referring the case 
for decision to a Bench of this Court under the 

provisions of section 14(5) of the Oudh Courts Act.
W e have heard the learned Counsel of both parties 

at great length, and have carefully considered the rulings 
cited by the Counsel of both parties in support of their 
respective contentions, and have taken time to consider 
our judgment.

T h e facts out of which this application for revision 

arises are briefly as follow s:
One Musammat Sheoraja filed a criminal complaint 

against Bandhu in respect of an offence of voluntarily 
causing simple hurt punishable under section of

(1) (iqao) L L .R .,  48 C a t ,  -5S-3(F.B.1. (i>'i I'loar-,) T .L .R ., f;o B om ., 162
■ ■ ■ ... '(F.B.).

(s) (1911) I.L.R .. 36 Mad., 21b. (,fi (1920) I.L.R., 43 Al],, S57.
(5) (iQSo) I.L.R ., 43 All,, 93. (6) (1933) 10 O.W.N., 733.
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^^34 tiie Indian Penal Code, In die course of that trial
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Jagannath Jagannath Bliatt was examined as a witness on behalf 

K ii-  of the complainant Musammat Sheoraja. W hile giving 

tsI oSgh evidence in that case the trial Magistrate asked
Bahdhu Jagannath a question concerning the relationship of the

accused Bandhu witli the daughter-in-law of his gum, - 

Nanavutty and thereupon Jagannath replied that Bandhu had kept 

Thomâ  JJ daugliter-in-law of his guru as his mistress. It is 
‘ this reply given by Jagannath in answer to a question 

put by the Court, which has been made the subject- 

matter of the complaint by Bandhu under section 500 
of the Indian Penal Code against Jagannath. In this 
complaint under section 500 of the Indian Penal Code 

Bandhu alleged that this statement made by Jagannath 
was false and that he had thereby been defamed. 

Jagannath in his defence stated that the statement com

plained of was a true one and that he had made that 
statement in answer to a question put by the Court.

T h e learned Sessions Judge of Rae Bareli was of opinion '  
that it was true that Bandhu had kept the widow of 
Rain Khilawan, who was the son of one Madho, who 

was a sort of guru of Bandhu. He, however, held that 

Jagannath was not protected by section ig s  of the 
Indian Evidence Act, and he accordingly upheld the 

conviction of Jagannath but reduced the fine to a nomi
nal sum of Re. i.

T h e sole question for determination in this applica
tion for revision is whether the applicant Jagannath is 
protected by the exceptions to section 499 of the Indian 

Penal Code as well as by section 133 of the Indian Evi

dence Act. Section 135 of the Indian Evidence Act lays 
down as follows:

“A  witness shall not be excused from answering any 
question as to any matter relevant to the matter in issue 
in any suit or in any civil or criminal proceeding, upon 

the ground that the answer to such question w ill cri
minate or may tend directly or indirectly to criminate 

$uch witness, or that it will expose, or tend directly or



1934indirecdy to expose, such witness to a penalty or for-  ̂

feiture of any kind; Jagannaih

Provided that no such answer, which a witness shall 
be compelled to give, shall subject him to any arrest 
or prosecution, or be proved against him in any criminal Bandeu 

proceeding, except a prosecution for giving false 
evidence by such answer,” ^

In the present case the statement which has been made  ̂
the subject of defamation was not made voluntarily by 

the witness Jagannath but was obviously made in answer 
to a question put by the Court. Jagannath is an illite
rate villager, and when a question was put by the Court 
itself in the midst of the examination-in-chief by the 
complainant’s counsel, it is obvious that he felt that he 
was bound to answer it. It was for the trying Magistrate 
to determine the question of the relevancy as well as 
the question of compelling the witness to answer the 
question put to him, and having put the question we 
hold that the trying Magistrate decided that the ques
tion was relevant and that the witness was bound to 
answer it. In these circumstances we are of opinion 

that the witness was amply protected by the provisions 
of section 13s of the Indian Evidence Act. Had the 
question been put in examination-in-chief by Musam- 
mat Sheoraja’s Counsel, then the witness Jagannath 
would not have been protected under section 135 of 
the Indian Evidence Act, unless he objected to answer 
the question and was compelled to do so by the Court.
In the present case the question was not put by Musam- 

mat Sheoraja’s Counsel but it was put by the Magistrate 
himself, who in  the exercise of his judicial powers 
considered the question relevant and also considered 
that the witness was bound to answer it.

In Emperor Y. Chatur Singh mid others (1) it was 
held by the Allahabad High Court that although a 

voluntary statement made by a witness might stand on 
a different footing, and answer given by a witness in a

(j) (19^0) LL -.R ., A I L , '92.
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1934 criminal case on oalh to a question put to him either

J a g a n n a t h  by the court or by counsel on either side, specially when 

K i n g - ^he question was on a point which was relevant to the 
Empbbok within the protection under section o£ the
TiraOXTGH ’ 1 ^

B a n d h u  Indian Evidence Act, whether or not the witness object

ed to the question asked or him.

Again in Emperor v. Ganga Sahai (i) it was held by 

another learned Judge of the Allahabad High Court 
Nanavutfy that a witncss in a civil suit could not be prosecuted for

and . ^
Thomas, j j .  defamation in respect of an answer given by him to a 

question asked by the Court.

Again in Ernperor v. Pramatha Nath Bose (s) it was 

held that an incriminating statement in a deposition 

made by a party to the suit in cross-examination in 

answer to a question relevant only as affecting his credit, 

and objected to, not by the deponent himself but by 

his pleader, was not admissible against him on his sub
sequent trial for giving false evidence, inasmuch as the 
witness was in fact “compelled to answer” within the 

meaning of section 132 of the Indian Evidence Act, 

In the present case we hold that Jagannath was compel 
ed by the trying Magistrate to answer the question, 
which was made the subject-matter of defamation in a 
subsequent trial.

T h e  learned Counsel of parties have referred to con

flicting rulings of the Calcutta and Bombay High Courts 
on the one hand and of the Madras and Allahabad High 

Courts on the other hand in respect of the question, 
whether defamatory statements made by a party during 
proceedings in court are absolutely privileged or are 

only privileged to the extent laid down in the exceptions 
to section 499 of the Indian Penal Code. In the F ull 
Bench ruling of the Calcutta High Court reported in 

SatisJi Chandra Chakravarti v. Ram Doyal De {̂ ) it was 

held that a defamatory statement, on oath or otherwise, 

by a party to a judicial proceeding, fell within section

(1) (1930) I.L.R., 42 All., -57. (2) (1910) I.L.R., 97 Gal., 878.
(3) (19S0) I.L.R ., 48 Cai.y 38S.
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1934499 or the Indian Penal Code and was not absolutely 
privileged. T h e same view was taken by the Full B e n c h  Jaganna-th 

of the Bombay High Court in Bai Shanta  v. Ummo kikg-

Ainir Malik (i). On the other hand the Madras High ^heough

Court In re P. Venkata Reddy (s) held that a statement 

made by an accused person in reply to a question asked 
of him by a Magistrate was absolutely p riv ileged  and 
that he was not liable to punishment in respect thereof 
for an offence under section 499 of the Indian Penal 
Code, and that although the English doctrine of 
absolute privilege was not expressly recognized in sec
tion 499 of the Indian Penal Code, it did not necessarily 
follow that it was the intention of the legislature to 
exclude its application from the law of this country.

Similarly in Matadin v. Queen-Empress (3) it was held 
by the late Court of the Judicial Commissioner of 

Oudh that the statement of an accused person made 
before a Deputy Commissioner in the course of a crimi
nal trial fell within the purview of section 133 of the 
Indian Evidence Act and was a privileged statement and 
the accused could not be proceeded against for any 
defamatory statement contained therein.

It is not necessary for the purpose of this application 
for revision to decide which view of the law on this 
point should be accepted by this Court. In Ram Dayal 
V. King-Emperor (4) it was held by a learned Judge of 
tliis Court that a witness was not protected by the proviso ’ 
to section 132 of the Indian Evidence Act in cases where 
he had not objected to answering the question put to 
him. W e are in complete agreement with the general 
proposition of law laid down in that ruling but we 
would add that where, as in the present case, the ques
tion, the answer to which had laid open the witness to 
a criminal prosecution under section 500 of the Indian 
Penal Code, had been put by the Court itself, which 
considered it relevant and pertinent for the decision of 
the case before it, the witness must be deemed to have

(i)((iq25) I .L .R ., 50 Bom., 1 )̂2.. (3) (1911) I .L .R ., 36 M ad., 3 1P.
(§) (1899) 3 O.G., 8o. (4) (1933) 10 O.W.N., 735.
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been compelled to answer that question and was, there- 
Jaoannath fore, entitled to the benefit of section 135 of the Indian

King- Evidence Act apart from any question as to whether 

THaouQH the witness was absolutely privileged under the English 
Bandhit common law or whether he only had a qualified privilege

to the extent conferred upon him by the exceptions to 

N anavutty Section 4.99 of the Indian Penal Code.
and For the reasons given above we allow this application

Thom as, J J .  . .  ̂ ^
tor revision, set aside the conviction and sentence pass
ed upon the applicant Jagannath, acquit him of the 
offence charged and direct that the fine if paid be 
refunded to him.

Application allowed.
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F U L L  B EN CH

B e fo r e  M r. J u s tic e  B ish esh w a r N a th  Srivastava, A c tin g  C h ie f  

J u d g e , M r. J u stice  Z ia u l H a sa n  a n d  M r. J u stice  H . G . S m ith

1934  ̂ M O H A M M A D  R A M Z A N  ( D e f e n d a n t - a p p e l l a n t )  v . M U N I- 

^ ^gust, 22 C IP A L  B O A R D , T A N D A  ( P l a i n t i f f - r e s p o n d e n t ) *

U n ite d  P r o v in ce s  M u n ic ip a lit ie s  A c t  (I I  o f  igi6), sectio n  g6(i)^—  

C o n tra ct o f n ig h t-so il by M u n ic ip a l B o a rd — M u n ic ip a l B o a rd  

sa n ctio n in g  co n tra ct b u t e n terin g  th e  n am e of a p p lic a n t ’ s 

n ep h ew — C o n tra ct, w h eth er  benami a n d  v a lid — Benami trans

action^ w h eth e r  fo rb id d e n  in  the case o f p u b lic  co rp o ra tio n .

{Per  S r i v a s t a v a  ̂ A.C.J. and Z t a u l  H a s a n , J.— S m i t h  J. dissent

ing.) For the validity of a contract by a M unicipal Board it is 

necessary that there should be a resolution of the Board .sanc

tioning it.

Where a M unicipal Board passed a resolution sanctioning 

a contract for night-soil, and the name of the nephew of 

the applicant was entered as a benamidar in the resolution, the 

contract cannot be held as invalid on account of not having been 

sanctioned in the name of the applicant by the Board as 

required by section 96(1) of the United Provinces Municipalities 

Act.

^Second Civil Appeal No. 258 of 1932, against the decree of M. Zia-ud- 
din Ahmad, Subordinate Judge of Fyzabad, dated the i^th of August, 
reversing the decree of S. Hasan Irshad, Munsif of Akbarpur, Fyzibkl, 
dated tlie goth of January, 1932.


