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MISCELLANEQUS CRIMINAL

Bejore My, Justice Bishestnwar Nath Srivastava

“

DEPUTY COMMISSIONER, Gorxpa (ApPLicant) v. NAWA
MOHAMMAD SHIKCH anp ANOTHRER (OPPOSITE-PARTYYY

Crimine! Procedure Code (et V' of 1808), section sqi—Habeas
Corpus directions~—U. P. Couri of Wards Act IV of 1g12).
section \5—Court of Wards asswming  superintendence—
Depuiv Commissioner constituted legal guardvmi of minor
Ward—Guardian and Wards Act (LI of 1800), sections 5q,
40, 41 and 42— Guardian ™ in section 41 refers to guavdians
other than those appointed by court—Termination of rights
of guardians appointed by mstrument—IWithholding minor
from legal guardian by guardian whose rights have terminat-
ed, whether constitutes illegal detention—Issue of directions
in the nature of habeas corpus under seciion 4g1, Criminal
Procedure Gode, whether justified—Relief under section
401, Griminal Procedure Code, whether to be refused, if other
remedies opern.

Under section 41(3) (4) of the Guardian and Wards Act the
rights of a validly constituted guardian of the person of 2
minor come to an end by the Court of Wards assuming superin-
tendence of the person of minor. So the action of a guardian
whose rights have thus terminated in withhelding the minor from
the Deputy Commissioner, who is the legal guardian by virtue
of the notification under section 15 of the Court of Wards Act.
constituties an illegal detention justifying the issue of diree-
tions in the nature of habeas corpus by the High Court under
section 491 ol the Code of Criminal Procedure.

There is nothing in the context of section 41 of the Guardian
and Wards Act to justify the contention that the term “guar-
dian " as used in that section must be limited to guardians
appointed by the Court. On the contrary clause (d) of that
section shows quite clearly that it refers not merely to a guar-
dian appointed or declared by the Conrt but also to other
guardians. The scheme of the Act in regard to termination
of guardianships as disclosed by sections 89, 40, 41 and 42 also
leaves no doubt that the provisions of section 41 apply to
persons who claim to be guardians appointed by an instru--
ment.

*Criminal Miscellaneous Application No. 62, of ‘1934, under- section 491
of thi Code of Criminal Procedure for. issue of direction of the mature of
a habeas carpus. : : : :
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Mushaf Husain v. Mokammad Jawad (1), and Dayabhai
Raghunath Das v. Bai Parvati (2), relied on.

If the provisions of section 491 of the Code of Criminal
Procedure are satisfied there is no reason to refuse the expedi-
tious relief provided for in that section merely because it is
possible for the applicant to seek other remedies. Summus-
wami Goundan v. Ramahshi Ammal (3), referred to.

The Government Advocare (Mr. G. H. Thomas), for
the opposite partv.

The Rt. Hon. Sir T. B. Sapru, Dr. J. N. Misra,
Messts. Hyder Husain, Ali Zaheer, Ali Jawwad and
M. F. Srivastava, for the applicant.

SrivasTava, J.:—This is an application by the
Deputy Commissioner of Gouda, under section 4a1 of
the Code of Criminal Procedure for issue of directions
of the nature of a habeas corpus.

The facts of the case are that on the 12th of Decem-
ber, 1933, a notice was issued under section 8(2) of the
United Provinces Court of Wards Act (IV of 1912) to
the Raja of Utraula to show cause why he should not
be declared a disqualified proprietor under section
8(1)(d)(i) of that Act. The Raja sent a reply showing
cause why the declaration should not be made. He
also executed a deed of trust in respect ot his property
on the 19th of December, 1955, which was followed by
a supplementary deed of trust executed on the grd of
February, 1934. The Local Government eventually
on the 12th of February, 1934, declared the Raja
incapable of managing his property in accordance with
the provisions of clause (d)(i) of sub-section 1 of section
& of the Court of Wards Act, and made 2 notification to
that effect under section 15 of the said Act on the 15th
of February, 1934. The Raja died on the 4th of March,
1934, leaving a widow Rani Hazur Ara Begum, two
minor sons. Raja Mustafa Ali Khan aged 11 years and
Kunwar Ikbal Ali Khan aged 7 years and a minor daugh-
ter. On the 2gth of March, 1934, the Court of Wards

(1) (1018) 21 O.C,, 194. (2) (1915) LL.R., 35 Bom., 438.
(8) (1920) LY. .R., g Mad., 72.
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assumed superintendence of the perscns and property
of the two minor sons just mentioned. under section
1x(2) of the Court of Wards Act and published a noti-
fication to that effect under section 1 of the said Act.

The present application has been made by the Deputy
Commissioner of Gonda as Manager of the Court of ~

Vards i charge of the person and property of Raja
Mustafa Ali Khan and Kunwar Ikbal Ali Khan, winors.
The case as presented on his bebalf is that the late Raja
Muhammad Mumtaz Ali Khan was living with his wife
and children at Utraula in district Gonda and diad
there. His widow is still living there but on the 16th
or 17th of March, 1g94, the two minor sons of the late
Raja were secretly removed from the house at Utraula.
When the Deputy Commissioner, claiming to be the
guardian of the person of the aforesaid minor sons,
tried to secure them in his custedy, Nawab Muhamnad
Shikoh opposite party no 1 and Rani Hazur Ara Begum
instituted a suit for an injunction on the 21st of March,
1034, in the Court of the Munsif North Lucknow and
obtained a temporary injunction restraining the Deputy
Commissioner from getting custody of the minors. This
sult was dismissed on the 28th of April, 1934, on the
ground that the notice required by section 8o of the
Code of Civil Procedure and section 54 of the
Court of Wards Act had not been given. Immediately
after the dismissal of the suit the Deputy Commissioner
again tried to get the minors 1n his custody but Nawab
Muhammad Shikeh and Mr. Asghar Hasan opposite-
parties refused te hand over the boys to him and alleged
that they were legally entitled to the custody of the

minors, in their right as trustees appointed by the late

Raja Muhammad Mumtaz Ali Kban, for their educa-
tion arnd upbringing. It is alleged on behalf of the
applicant that as the Court of Wards assumed superin-
tendence not only of the property but also the persons
of the minors, the Deputy Commissioner as Statutory
guardian is legally entitled to the custody of the minors
and the conduct of the oppesite party in withholding

1654
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the minors from his custody, constitutes an illegal res-
traint which entitles the applicant to relief under sec-
tion 4g1 of the Code of Criminal Procedure.

The two deeds of trust, dated the 1gth December.
1983, and the grd of February, 1934, form part of tue
record of the suit for injunction decided by the Munsif
North, Lucknow. The file of this case has been sum-
moned and is before me. The learned Government
Advocate denied the genuineness and validity of the
aforesaid deeds of trust, butr agreed that the present
application might he decided on the assumptior that
they are genuine.

The application has been warmly contested by the
opposite party.  They contend that under the nrovi-
sions of the deeds of trust, they have been appomted
trustees in respect of the entire property left by the
Raja and have been charged with the duty of making
proper arrangements for the education and upbringing
of his minor children. It is further contended that on
the 15th of February, 1934 when the Court of Wards
assumed superintendence of the property and persons of
the two minor sons, the legal ownershin in the estate
was vested in the trustees and the assumption of superin-
tendence by the Court of Wards was therefore
altogether illegal and invalid.

The first contention urged on behalf of the applicant
is based on section 5g of the Court of Wards Act. It
is argued that .the opposite party is debarred by the
provisions of this section from questioning the discre-
tion of the Court of Wards in assuming superintendence
of the person and property of the minors. This argu-
ment appears to me to be fzallacious. There is a fine
but clear distinction between the exercise of a discre-
tion and the exercise of a right. The distinction appears
to have been clearly recognized by the Legislature 1tself
m the provisions of the Conrr of Wards Act.  Section
12(2) of the Act under which action was taken in the
present case, provides that the Court of Wards “may in
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its discretion” assume or refrain from assuming the

superintendence of the property or person of any pro-
prietor disqualified under clause {«} of section 8. >ec-
tion 13 lays down that in case “the right of the Court of
Wards to assume or retain  superintendence of
person o1 property of any disqualified proprietor” is
disputed the case shall be reported to the local Goveyn-
ment.  So 1t will be seen that while section 12(2)
wpressly vefers to the exercise of discretion, section 14
make provision for cases where exercise of the right is in
question. The opposite party in this case challenge the
right ot the Court of Wards 10 assume superintendence
of the person or property of these minors. Their con-
tention, 2s stated before, 1s that under the deed of trust
executed by the late Raja, the legal estate in the pro-
perty vested in the trustees who were also  dulv  con-
stituted guardians of the person of the minors, and that
under the circumstances the CGourt of Wards had ne
right to assume superintendence either of the property
or persons of the minors. This being the position sec-
tion 53 cannot help the applicant.

In this summary proceeding and in the absence of any
evidence on either side, it would not be proper for me
to express any opinion about the rights cluimed by the
opposite party under the deeds of trust or about the
right of the Court of Wards to take action under the
Court of Wards Act.  The matter will have to be dealt
with either by the Local Government under section 13
or by the Civil Court. I would only olserve that the

rights of the opposite pai.y as regards the guardianship

of the person of the minors do not stand on the same
footing as their rights as trustees of the property. If
the legal ownership in the estate has vested in -~ the
trustees, the Court of Wards cannot assume charge of
the estate treating it as the property of the minors. But
assuming that the late Raja constituted the opposite
‘party guardians of the person of the minors, it is one
of the eminent prerogatives of the Crown, which
implies in the monarch, the guardianship of infants
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paramount to that of their natural parents.” It is on
this principle that section gg of the Guardian and Wards
Act allows the Court to remove a guardian appointed
by will or other instrument and to appeint another
guardian in his place. It¢ has been argued that the
power given under section g has to be exercised judi-
cially. 1t seems to me that if the Legislature can invest
a Court with such authority, there is nc reason why it
cannot invest the Court of Wards with authority to
assume superintendence of the person of a minor in spite
of the existence of a guardian appointed by will or other
instrument. I am strengthened in this opinion bv the
provisions of section 41 of the Guardian and Wards Act
which provides that “the powers of the guardian of the
person cease . '

“(b) by the Court of Wards assunting superintendence
of the person of the ward.”
. Thus even if the opposite party were the validly con-
stituted guardians of the person of the minors, their
powers must be deemed to have come to an end as soon
as the Court of Wards made the notification assuming
superintendence of the persons of the two minors before
me. It has been strenuously argued that section 41 18
confined to the case of a guardian appointed by Court.
T regret 1 cannot accede to this argument. The word
“guardian” has been defined in section 4 clause (2) of
the Act as meaning “a person having the care of the
person of a minor or of his propertv or of both his
person and property”. There is nothing in the context

‘to justify the contention that the term “guardian’ as

used in this section must be limited to guardians ap-
pointed by the Court. On the contrary clause (d) of the
section shows quite clearly that it refers not merely to a
guardian appointed or declared by the court but also
to cther guardians. The scheme of the Act in regard
to termination of guardianship as disclosed by sections
39, 40, 41 and 42 also leaves no doubt in my mind that
the provisions of section 41 apply to persons in the posi-

tion of the opposite party who claim to be guardians
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appointed by an instrument. The sections just men-
tioned show that guardianship can be terminated either
by removal or by discharge or by cessation of authority
of the guardian. These sections also show that they
deal with three classes of guardians, namely, (1) guar-
dians appointed or declared by the Court, (2) guardians
appointed by will or other instrument and (g) guardians
under the personal law of the ward. Whenever the
Legislature has made relerence to either one or two of
these three classes it has wsed ap z__n‘opr_iate words to indi-
cate it but where the intention is to make reference te
guardians of all the three classes, then it has merely used
the word “‘guardian”, which vccording to the definition
18 comprehensive encugh to include them all.  1f it
was intended that the word “guardian” used in section
41 should be limited to a guardian appointed or de-
clared by the Court, I can see nc reason why the words
“guardian appointed or declared by the Court” which
have been used in sections gq and 40 were not used in
section 41 also. A similar view was taken as regards the
interpretation of the word “guardian” used in section
23 of the Act in Mushaf Husain v. Mohammad Juwad
(1). and Dayabhai Raghunathdas v. Bai Paroati (2). 1
have therefore no hesitation in holding that under sec-
tion 41(1)(b) of the Guardian and Wards Act the rights
of the opp051te party, assuming them to be validly con-
stituted guardians of the person of the minors, - have
come to an end by the Court of Wards assuming super-
intendence of the persons of the minors. So the action
of the opposite party in withholding the minors from
the Deputy Commissioner who is the legal guardian by
virtue of the notification under section 15 of the Court
of Wards Act, constitutes an illegal detention justifving
the issue of directions by this Court under section 491 of
the Code of Criminal Procedure.

It was also argued on behalf of the opposite party that
the Court should not exercise its powers under section

(1) (1018) 21 0.c, 194. <2y (o) LLLR., 89 Bom .p%.‘
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491 of the Code of Criminal Frocedure in favour of the
applicant as other remeclies were open to him. The
argument proceeded that the more appropriate remedy
for the applicant was to seek relief under the Guardian
and Wards Act.  Reference was made to an unreported
judgment of Mr. Justice Benett in Miscellaneous Case
no. 538 of 1989—Musammat Haidri Eegum v. S. Jawad
Ahi Shah—decided on the 20th of December, 1993, Tt
was remarked in this case thar where there is a special
Act dealing with a special subject, resort should be had
to that Act instead of to a general provision. A contrary
view was taken by a Bench of the Madras High Gourt
in the matter of Thangathayee Ammal, a minor Subbu-
swami Gounden v. Kamakshi Ammal (1), In Bailey's
Habeas Corpus page 74 it has been observed that “the
right of habeas corpus is frequently resorted to to obtain
the custody of children and often times to determine the
rights of parties to their custody”. It has for centuries
been esteemed as a valuable defence of personal free
dom. In fact the English Habeas Corpus Act of
Charles IT has often been described as the Magna Charta
of British liberty. If the provisions of section 491 of
the Code of Criminal Procedure are satisfied, I can see
no reason to refuse the expeditious relief provided for
in that section merely because it was possible for the ap-
plicant to seek other remedies. However, in the present
case the vight of the applicant to get any relief under the
Guardian and Wards Act seems to me to be very doubt-
ful. Section 25 of that Act which has been referred to
in this connection deals with the case of a ward who
“leaves or is removed from the custody of a guardian of
his person.” In this case it is common ground between
the parties that the minors were brought to Lucknow
on the 16th or 17th March about twelve days before the
Court of Wards assumed superintendence of their
person. It seems very doubtful if section 25 can have
any application to such a caze in which the ward never

s 1) (1920) LL.R., 53 Mad., 4o,
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came in the custody of the guardian, and could no
therefore be said te have left it or been removed from it

Another argument urged by the learned counsel for
the opposite party was that the exercise of powers under
section 491 of the Code of Criminal Procedure is dis-
cretionary annd that those powers should not be exercised
in favour of the applicant unless 1 was satished that
would be conducive to the interest and weltare of the
minors to do so. Lt was also pointed cut that the con-
sideration of natural right and pavental affection and
duty is a maiter of the utmost importance. In this con-
nection reference was made to the following observa-
tions contained 1n an American case quoted in Bailey
on Habeas Corpus at page 503: :

“The experience in this country is not that
wealth, especially when coupled with indulgence,
is always most conducive to a useful educaticu and
the foundation of the best character. We appre-
hend that the best part of the child’s education will
not be obtained at some ideal social institute begin-
nirg with the kindergarten and ending with the
University but gencrally at the hearth alone of its
family if that family be a proper one. The welfare
of the child is not merely training its head but
includes training of his heart.”

The argument has left me unimpressed. As we know,
the father of the minors is dead. The mother, who is a
pardanashin  lady living in  Uwauli, herself al-
Towed the sons to go and stay in Lucknow with the
opposite party no. 1 who is her brother. For about two
months the sons have been living in Lucknow apart
from their mother. I am told that they are being kept in
Lucknow for the purpose of education. I have little
doubt that the Deputy Commissioner would be able to
make better arrangements for the education and up-

bringing of the children. It is not possible to compare

the atmosphere of an Indian home and the conditions at
the hearth of a talugdar’s family with the atmosphere
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193¢ and conditions obiaining in a European family. No

Drevry  evidence has been led in the case on either side but
Comis- . . . .
stoxmr, 100king at the matter broadly on prima facie considera-
Goxna  tions 1 feel satisfied that in the long tun it would be
M&gﬁf\” more to the interest and welfare of the minors that the
smwox  Court of Wards should have charge of their education
and upbringing rather than its being left in the hands
S of their Nawab marfax“nal- uncle. o
J.  The result thercfore is that I allow the application
and direct that the minors, Raja Mustafa Al Khan and
Kunwar Ikbal Ali Khan be released by the opposite
party from their custody and, being minors of tender
years, be handed over to the custody of their lawful
guardian, the applicant.

Application allowed.

APPELLATE CRIMINAL

Before Mr. Jusiice Rachhpal Singh and Mr. Justice
G. H. Thomas

193¢ SHEORATAN anp axoTuer (ArprLrants) v. KING-EMPEROR
July, 23 (COMPLAINANT-RESPONDENT)¥

Evidence Act (I of 1872), sections 24 and go—Confession by
young man without implicating himsclf—Confession re-
tracted—Re-tracted confession, value of, against co-accused—
dcecused hauving sufficient opportunity to think before making
confession—Presumption of voluniariness of confession—
Court to decide whether confession was reliable.

Where a confession has been made by an accused person after
he has been given an opportunity to think over his position, the
court may be justified in drawing the presumption that it was
made voluntarily. But this fact does not relieve it from its duty
of carefully considering the nature of the confession made and
the value to be attached to it. The court in such cases should
very carefully scrutinize the confession and then decide for itself
whether it is one which appears to be reliable and trustworthy.

*Criminal Appeal No. 144 of 1934, against the order of Pandit Dainodar
Rao Kelkar, -Additional Sessions. Judge of Kheri, dated the 1yth of May.
1034.



