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B e fo re  M r. J u stice  B ish esh w a r N a th  Srivastava

D EPUTY COMMISSIONED.,, Gonda (A p p lican t) N A W A B ,’ 93^  ̂
M O H AM M AD  SHIKOH AND ANOTHER ( O p POSITE-PARTY)*

CriniinaJ P ro ce d u re  C o d e  (A ct V o f  1898), section  ^.gi— Habeas 

Corpus d irectio n s— U. P . C o u rt o f W ards A ct {IV  o f  1913), 

sectio n  15:— C o u rt o f W ard s assum in g su p er in ten d en ce—

D e p u ty  C om ?nission er co n stitu te d  legal guardian o f  m in o r  

W ard— G u a rd ia n  a n d  W ards A c t  (F I J I  o f  180,0), sections  39,

40, 41 and  42— '‘ G ua rd ia n  ”  in sectio n  4.1 rejers to guardians  

o th e r  than those a p p o in te d  by co u rt— T errn in atio ii o f  rights 

o f g uard ian s a p p o in te d  by in stru m en t— W ith h o ld in g  m in o r  

from  lega l guardian by guardian w hose rights have terininat- 

ed, w h eth er  co n stitu tes  illeg a l d e te n tio n — Issue o f d irectio n s  

in  the n a tu re o f habeas corpus u n d er  section  491, C r ijn im il 

P ro ced u re  C o d e , w h eth er  ju stifie d — R e lie f  u n d er  sectio n  

491, C rim in a l P ro ced u re  C o d e , xuhether to he refused^ i f  o th e r  

rem ed ies o p en .

Under section 41(1) (b) of tlie Guardian and Wards Act tl:° 

rights of a validly constituted guardian of the person of 3 

minor come to an end b) the Court of Wards assuming superin

tendence of the person of minor. So the action of a guardian 

whose rights have thus terminated in withholding the minor from 

the Deputy Commissioner, who is the legal guardian by virtue 

of the notification under section 15 of the Court of Wards Act, 

constituties an iliegar detention justifying' the issue of direc

tions in the nature o i  ha beas corp us  by the High C o u rt  under 

section 491 of the Code o f Criniinai Procedure.

There is nothing in the context of section 41 of the Guardian 

and Wards Act to justify the contention that the term “guar

d ia n ” as used in that section must be limited to guardians 

appointed by the Court. O n the conti'ary c l a u s e  (d) of that 

section shoŵ s quite cleariy that it r e f e r s  not merely to a'gi^ar-- 

dian appointed or declared by the Court but also to other 

guardians. T h e  scheme of the A ct ill regard to teruiinatioii 

of guardian.ships as disclosed by sections ^̂ 9, 40, 41 and 41.' also 

leaves no doubt that the provisions of seciion 41 applv to 

persons who claim to be guardians appointed by an instru

ment.

■*̂ Criminal Miscellaneous Application Ko. 63 of set'tiofi 4<)i
o£ ihc Code of Criminal Proo.edure for issue of direction of the Halu''t>. ot 
a habeas corpus.



1934 M u s h a f H u sa in  v. M o h a m m a d  Jaw ad (1), an d  D a ya bh ai

R a g h u n a th  D a s  v. B a i P arvati ( i) , r e lie d  on.

CoMMis- I f  the p ro v is io n s  of. sectio n  491 o£ th e  C o d e  o f  C r im in a l

G o n ba  P ro ced u re  are satisfied  th ere  is n o  rea so n  to  re fu se  the exp ed i-

'>}■ tio iis r e lie f  p ro v id e d  fo r  in  th a t sectio n  m e re ly  b ecau se  it  is

M u h a m m a d  p o ssib le  fo r  th e  a p p lic a n t  to  seek o th e r  rem ed ies. Sum m us-

Shiicoh w am i G o u n d a n  v . K a m a k sh i A m rn a l re fe rre d  to.

T he Government Advocate (Mr. G. H. Thomas), for 
the opposite party.

T he Rt. Hon. Sir T . B. Sapru, Dr. /, N . Misra, 

Messrs. Hyder Husain, A li Zaheer, AH Jaunuad and 

M, P. Srivastava, for the applicant.

S r i v a s t a v a , J. : — This is an application by the 
Deputy Commissioner of Gonda, under section 401 of 
the Code of Criminal Procedure for issue of directions 
of the nature of a habeas corpus.

T h e facts of the case are that on the 12th of Decem
ber, 1933, a notice was issued under section 8(2) of the 
United Provinces Court of Wards Act (IV of igiij) to 
the Raja of Utraula to show cause why he should not 
be declared a disqualified proprietor under section 
S(i)(d)(i) of that Act. T he Raja sent a reply showing 
cause why the declaration should not be made. He 
also executed a deed of trust in respect of his property 
on the 19th of December, 1933, which was followed by 
3 supplementary deed of trust executed on the 3rd of 
February, 1934. T he Local Government eventually 
on die 13th of February, 1934, declared the Raja 

incapable of managing his property in accordance with 
the provisions of clause ((i)(i) of sub-section 1 of section 
8 of the Court of Wards Act, and made a notilication to 
that effect under section 15 of the said Act on the 15th 
of February, 1934. T he Raja died on the 4th of March,
1934, leaving a widow Rani Hazur Ara Begum, two 

minor sons. Raja Mustafa Ali Khan aged 11 years and 
Kunwar Ikbal A li Khan aged 7 years and a minor dmgh- 

ter. On the 59th of March, 1934, the Court of Wards

' Cl) (1918) 21 O.C., 194. (2>) (1915) X.L.R., 39 Bom., 438. '
(3) (1959) I 53 Mad.. 7a.
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assumed superintendence of the persons and property i9S4 
o f the two minor sons just mentioned, under section 
ii:(9) of the Court of Wards Act and published a noti- 
fication to that effect under section 15 o£ the said Act. Gô tda

T h e present application has been made by the Deputy Kxwab 
C ommissioner of Gonda as Manager of the Coiiri: 01 
Yv'ards in charge of the person and property of Raja 
Mustafa A h  Khan and Kumvai Ikbal Ali Khan, minors.
T h e  case as presented on his behalf is that the kite Raja * i. 
Muhammad Mumtaz A li Khan was living with his wife 
and children at Utraula in district Gonda and died 
there. His widow is still living there hut on the i6ih 
or I'/th of March, 1934, the two minor sons of the late 
R aja were secretly removed from the house at Utraula.
W hen the Deputy Commissioner, claiming to be the 
guardian of the person of the aforesaid minor sons, 
tried to secure tliem in his custody, Nawab Muhammad 
Shikoh opposite party no 1 and Rani Hazur Ara Begum 
instituted a suit for an injunction on the 51st of March,
1934, in the Court of the Munsif North Lucknow and 
obtained a temporary injunction restraining the Deputy 
Commissioner from getting custody of the m.inors. This 

suit was dismissed on the .38th of April, 1934, on the 
ground that the notice required by section 80 of the 
Code of C ivil Procedure and section 54 of the 
Court of W^ards Act had not been given. Immediately 
after the dismissal of the suit die\Deputy Commissioner 
again tried to get the minors m his custody but Nawab 
Muhammad Shikoh and Mr. Asghar Hasan opposite- 
parties refused to hand over the boys to him and alleged 
that they were legally entitled to the custody o f the 
minors, in their right as trustees appointe«i by the late 
Raja Muhammad Mumtaz Ali Khan, for their educa
tion and upbringing. It is alleged on behalf of the 
applicant that as the Court of Wards assumed superin
tendence not only of the property but also the peisons 
o f the minors, the Deputy (commissioner as Statutory 
guardian is legally entitled to the custody of the minors 
and the conduct of the opposite party in withholding
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]f)34 the minors from his custody, constitutes an illegal res- 
Dei'uty traint which entitles the applicant to relief under sec-
COMIVUS- . „ ^
sioifEu, t]on 491 or the Code of Criminal Procedure.

V. T he two deeds of trust, dated the 19th December.

MuiSimad 9̂ 3 3 ’ the ĵrd of February, 1934, form part of tiie 
shteoh record of the suit for injunction decided by the M unsif

North, Lucknow. T h e  file of this case has been sum- 
Srivastava, moucd and is befoi'c me. T h e  learned Goverrnnerit

Advocate denied the genuineness and validity of the 
aforesaid deeds of trust, but agreed that the present 
application mJght be decided on the assumption that 
rhey are genuine.

T h e application has been warmly contested by the 
opposite party. T ’hey contend that under the provi
sions of the deeds of trust, they have been appohited 

trustees in respect of the entire property left by the 
Raja and have been charged wdth the duty of making 
proper arrangements for the education and upbringing 
of his minor children. It is further contended that on 
the 15th of February, 1934 v/hen the Court of Wards 
assumed superintendence of the property and persons of 
the two minor sons, the legal ownershio in the estate 
was vested in the trustees and the assumption of superin
tendence by the Court of Wards was therefore 

altogether illegal and invalid.

T h e  first contention urged on behalf of the applicant 
is based on section 53 of the Court of Wards Act. It 
is argued that .the opposite party is debarred by the 
provisions of this section from questioning the discre
tion of the Court of Wards in assuming superintendence 
of the person and property of the minors. This argu
ment appears to me to be fallacious. There is a fine 
but clear distinction between the exercise of a discre* 
tion and the exercise of a right. T h e  distinction appears 
to have been clearly recognized by the Legislature itself 
in the provisions of the Conrr of Wards Act. Section 

i^(s) of the Act under which action was taken in the 

present case, provides that the Court of W^rds “ may in



J.

its discretion” assume or refrain from assuming the 

superintendence of the property or person of any pro- 
prietor disqualified under clause (a) of section 8. Sec- siokeh,
ticrj I lays down that in case “ the right of the Court ot 

Wards to assume or retain superintenden<-e ot the 
person or property of any disqualified proprietor” is Shisoh

disputed the case shall be reported to the local Govern
ment. So it w ill be seen that while section i ‘?(2) snvastava,
expressly refers to the exercise of discretion, section 
make provision for cases where exercise of the right is in 
question. 'The opposite party in this case challenge the 
right ot the Court of Wards to assume .superintendence 
of the person or pioperty of these minors. T heir con
tention, as stated before, is that Under the deed ot trust 
executed by the late Raja, the legal estate in the pro
perty vested in the trustees \‘7ho were also duly con- 
vStituted guardians of the person of the minors, and that 

Linder the circumstances the Court of Wards had no 
right to assume superintendence either of the property 
or persons of the minors. This being the position sec
tion cannot help the applicant.

In this summary proceeding and in the absence of any 
evidence on either side, it would not be proper for me 
to express any opinion about the rights claimed by the 
opposite party under the deeds of trust o r  about the 
right of the Court of Wards to take action under the 
Court of Wards Act. T h e  matter will have to be dealt 
with either by the Local Government under section 
or by the Civil Court. I would only observe that the 
rights of the opposite pai;^y as regards the guardianship' 
of the person of the minors do not stand on the .same 
footing as their rights as trustees o£ the property. If 
the legalioxynership in the estate has vested in tlie 
trustees, the Court of Wards cannot assu.me charge of 
the estate treating it as the pi’operty of the minors. Bnt 
assuming th at th e late Raj a constitu ted the opposite 
party guardians of the person of the minors, “ it is one 

of the eminent prerogatives of the Crown, which 
implies in the monarch, the guardianship of infants
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Srivastava,

__ paramount to that of their natural parents,” It is on
D e p u t y  this principle that section 3 9  o£ the Guardian and Wards 

sxoS b ' allows the Court to remove a guardian appointed
Gonda by will or other instrument and to appoint another

Nmvab o;uardian in his place. It has been argued thaL the
M u h a m m a d  ' '  . :: . - ,  . ,  . , .

Shikoh power given under section .'59 has to be exercised judi
cially. It seems to me that if the Legislature can invest 
a Court with such authority, there is no reason why it 

J. ’ cannot invest the Court of Wards with authority to 
assume superintendence of the person of a minor m spite 
of the existence of a guardian appointed by w ill or other 
instrument. I am strengthened in this opinion bv ihe 
provisions of section 41 of the Guardian and Wards Act 
which provides that “ the powers of the guardian of the 
person cease . . .

“ (b) by the Court of Wards assuming superintendence 

of the person of the ward.”
. Thus even if the opposite party were the validly con

stituted guardians of the person of the minors, their 
powers must be deemed to have come to an end as soon 
as the Court of Wards made the notification assuming 
superintendence of the persons of the two minors before 
me. It has been strenuously argued that section 41 is 
confined to the case of a guardian appointed by Court.

I regret I cannot accede to this argument. T h e word 
"guardian” has been defined in section 4 clause (2) of 
the Act as meaning “a person having the care of the 
person of a minor or of his property or of both his 
person and property” . There is nothing in the context
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•to justify the contention that the term “guardian” as 
used in this section must be limited to guardians ap
pointed by the Court. On the contrary clause (d) of the 
section shows quite clearly that it refers not merely to a 

guardian appointed or declared by the court but also 

to other guardians. T he scheme of the Act in regard 

to termination of guardianship as disclosed by secrions 
39, 40, 41 and 49, also leaves no doubt in my mind that 

the provisions of section 41 apply to persons in the posi
tion of the opposite party i.vho claim to be guardians



appointed by an instrument. The sections just men- 
tioned show that gTiardianship can be terminated either Deptjty 
by removal or by discharge or by cessation of aathority sioseu*
of the guardian. These sections also shovv that they îonda

deal with three classes o£ s'uardians, namely, (i) ^uar-
«  _ ^  ’ V ;  3  M U H A K IvrA D

dians appointed or declared by the Court, (2) guardians Ssikcu

aopointed by will or other instrument and (3) giiardian^s 

under the personal law of the ward. Whenever the sj-ivâ tavâ  
Legislature has made referenre to either one or two of. J- 
these three classes it has used appropriate words to indi
cate it but where the intention is to make reference to 

guardians of all the three classes, then it has merely used 

the word “guardian” , which according to die definition 
IS comprehensive enough to include them all. If it 
was intended that the word “guardian ’ used in section 
41 should be limited to a guardian appointed or de
clared by the Court, I can see no reason why the words 

“ guardian appointed or declared by the Court” which 

have been used in sections gg and 40 ŵ ere not used in 
section 41 also. A  similar view was taken as regards the 
interpretation o f the word “guardian” used in section 
55 of the Act in Miishaf Husain y . Mohammad Jawad 
(1), and Dayabhai Raghunathdas v. Bai Parvati (2). I 
have therefore no hesitation in holding that under sec
tion 4i(i)(&) of the Guardian and Wards Act the rights 
of the opposite party, assuming them to be validly con
stituted guardians of the person of the minors, have 
come to an end by the Court of Wards assuming super
intendence of the persons of the minors. So the action 
of the opposite party in withholding the ininors fi'om 
the Beputy Gommissioner who is the legal guardian by 
virtue of the notification under section 15 of the Court 
of Wards Act, constitutes an illegal detention justifynig' 
the issue of directions by this Court under section 491 of 

the Code of Griminar Procedure.
It Was a-so argued on behalf of the opposite party that 

the Court should not exercise its powers under section

(1) (iniS) 31 O.C., (2) (1915) 39 Bom, j
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__491 of the Code of Criminal Procedure in favour of tlie
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SHvastava,

Deputy applicant as Other remedies were open to him. T h e

sioNBR, argument proceeded that the more appropriate remedy
Gonda applicant was to seek relief under the Guardian

vi0HAlra>i) Wards Act. Reference was made to an unreported 
S h i k o h  judgment of Mr. Justice Benett in Miscellaneous Case 

no. 533 of 1933— Musammat Haidri Begum  v. S, Jaiuad 

Ahi Shah— decided on the 20th of December, i933> It 
J- was remarked in this case thai where there is a special 

Act dealing with a special subject, resort should be had 
to that Act instead of to a general provision. A  contrary 
view was taken by a Bench of the Madras High Court 
in the matter of Thangathayee. Animal, a minor SiihhU' 
swnmi Gounde?i v. Kmnakshi Am.mal (1), In Bailey’s 
Habeas Corpus page 574 it has been observed that “ the 

right of habeas corpus is frequently resorted to to obtain 
the custody of children and often times to determine the 
rights of parties to their custody” . It has for centuries 
been esteemed as a valuable defence of personal free
dom. In fact the English Habeas Corpus Act of 
Charles II has often been described as the Magna Charta 
of British liberty. If the provisions of section 491 of 

the Code of Criminal Procedure are satisfied, I can see 
no reason to refuse the eKpeditious relief provided for 
in that section merely because it was possible for the ap
plicant to seek other remedies. However, in the present 
case the right of the applicant to get any relief under the 

Guardian and Wards Act seems to me to be very doubt
ful. Section 25 of that Act wdiich has been referred to 

in this connection deals wnth the case of a ward wdio 
'leaves or is removed from the custody of a guardian of 
his person.” In this case it is common ground between 
the parties that the minors were brought to I.uGkno'W 
on the i6ih or 17th March about twelve days before the 
Court of Wards assumed superintendence of their 
person. It seems very doubtful if section 25 can have 
any application to such a case in which the ward never

W)) (1929) I.L.R., 53 M:k1., 7î . :



COHJJIS-
sio :̂ee,
Gq’KDA

came in the custody of the g-iiaTciian, and could not 
therefore be said to have left it or been removed ft-oni it. deputy 

x4 nother argument urged by the learned counsel foi 
the opposite party was that the exercise of powers under 
section 491 of the Code of Criminal Procedure is dis- 
cretionary and that those powers should not be exercised *’ Siukob. 
in favour of the applicant unless I was satisfied that 

would be conducive to the interest and welfare o[ tlie 
minors to do so. It vvas also pointed out that the con- 
sideration of natural right and parental affection and 
duty is a matter of the utmost importance. In this con
nection reference was made to the following observa
tions contained in an American case quoted in Bailey 
on Habeas Corpus at page 593;

‘'T h e experience in this country is not that 
wealth, especially when coupled with indulgence, 
is always most conducive to a useful education and 
the foundation of the best character. W e appre
hend that the best part of the child’s education will 
not be obtained at some ideal social institute begin- 
ning with the kindergarten and ending with the 
University but generally at the hearth alone of its 
family if that family be a proper one. T he welfare 
of the child is not merely training its head but 
includes training of his heart.”

T h e argument has left me unimpressed. As we know, 
the father of the minors is dead. T h e mother, who is a 
pardanashin lady living in Utrauli> herself al
lowed the sons to go and stay in Lucknow wdth the 
opposite party no. 1 who is her brother. For about two 
months the sons have been living in Lucknow apart 
from  their mother. I am told that they are being kept in 
Lucknow for the purpose of education. I have little 
•doiibt that iKe Deputy Commissioner would be able to 

make better arrangements for the education and up

bringing of the children. It is not possible to compare 

the atmosphere of an Indian home and the conditions at 

the hearth o£ a talu<]d̂ ^̂  family with the atmosphere
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 and conditions obtaining in a European family. N o
DKiniTY evidence has been led in the case on either side but

s io S i  looking at the matter broadly on prima facie considera-
Gosoa j;ions I feel satisfied that in the long run it would be

Nawab more to the interest and welfare of the minors that the
MXTHAIMMiV'D r  • i

Shikoh Court of Wards should have charge of dieir education
and upbringing rather than its being left in the hands 
of their Nawab maternal uncle.

SnvAjtcA.a, x h e  result therefore is that I allow the application 

and direct that the minors, Raja Mustafa Ali Khan and 
Kiinwar Ikbal, A li Khan be released by the opposite 
party from their custody and, being minors of tender 
years, be handed over to the custody of their lawful 

guardian, the applicant.
Application allowed.
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A P P E L L A T E  C R IM IN A L

B e fo re  M r. J u s ik e  R a c h h p a l Si?igh and M r. J u stice  

G. H . T h o m a s

1934  S H E G R A T A N  a n d  a n o t h e r  ( A p p e l l a n t s )  v . K T N G -E M P E R O R

(COMPLAiNANr-RESPONDENT)*

E v id en ce  A c t  (I o f  1873), sectio n s  34 an d  30— C o n fessio n  by 

youn g m an w ith o u t im p lica tin g  h im se lf— C o n fessio n  re

tracted— R e-tra cted  co n fessio n , v a lu e  of;, against co-accused—  

A ccu sed  ha v in g  sufficient o p p o rtu n ity  to th in k  before m a k in g  

co n fessio n — P r esu m p tio n  o f v o lu n ta rin e ss  o f co n fe ssio n —  

C o u rt to d e cid e  w h eth er  co n fessio n  was relia b le .

Where a confession has been made by an accused person after

he has been given an opportunity to think over his position, the

court may be justified in drawing the presumption that it was

made voluntarily. But this fact does not relieve it from its duty

of carefully considering the nature of the confession made and

the value to be attached to it. T h e court in such cases slioulcl

very carefully scrutinize the confession and then decide for itself

whether it is one which appears to be reliable and trustworthy.

*Grinnnal Appeal No. 144 of 1934, against the order of Pandit Damodar 
Rao Kelkar, Additional Sessions judge of Kheri, dated the 17th of May.
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