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Tlie plaintiff, however, must pay tlie costs of tliis appeal, in wliicli 
the appellants have ohtained a suhstantial success.

Appeal allowed. Decree mried.

Solicitors for the appellants : Messrs. Barrow and Rogers. 
Solicitors for the respondent Gopal Ohnnder Laha: Messrs, 

T- L- Wihon ^ Co.
0. B.

CEIMINAL EEFERENCE.

1893 
Auqmt 24.

Before Mi\ Justice Figot and Mr. Justice Mampini.

, THE QITEEN-EMPEESS v. GOPAL SINGH and othebs.*

Criminal Froceiure Code (Act X  of 1882), section 4t̂ —Fenal Code (Act 
X L V  qf 1860), section 176— Omission to give information to Folice 
of offence.

"Wliero one, of several persons bound to give information to tlie police 
•under section 45 of the Criminal Procedure Code gave snoK information 
as to the commission of a murder, in conseq̂ uenoo of ■which a police officer 
arrived in the village shortly after the oocurreiice, held, that the faot that 
other persons who might possibly also be bound to give that information 
tad omitted to do so was no ground for their prosecution and conviction of 
,an offence under a. 176 of the Penal Code.

In the matter of the petition of Sashi Bhusan Chwhrabutty (1) relied on.

T h i s  was a  reference made b y  the Sessions Judge of Saran, 
■under the provisions of section 438 of the Criminal Procedure 
Code, the facts of whioh were stated in his letter of reference as 
follows:—

"  Shortly before dawn on the 8th March last, one Eocha Kuer was 
murdored in. the village of Sarai Bnlchah by her nephew Eit Lai Thakur. 
Sheo cliaukidar of Eaipur?, (a village adjaeont to Sarai Bulchsh), in whose 
jurisdiction the murder was committed, gave infoimaflon of the murder at
the nearest police-station Gurkha, at 8 o’elook on the morning of the 8th(*■

* Criminal Eeference No. 218 of 1893, made by H. W . Gordon, Esq., 
Sessions Judge of Saran, dated the 30th July 1892, against iihe order 
passed by,the Deputy Magistrate of Chaprft, dated the 12th May 1803. ,

(1 ) I. L. B,, 4 Calo., 623,
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Marcli, and the liead-constable proceeded to tlie spot at once, arriving aTjoiit 
9 A.M, The ,Sub-Inspector of Police followed Mm and reaoLed the spot at "  
1 P.M. on tlie same date. On the next day, while the Sub-Inspector was in­
vestigating the case, Narayan Dut Lai, piitwari of some of the proprietors of 
Sarai Buklisli, who lived at Sripal Basaut, four miles distant from the scene 
of the murder, appeared before him and submitted a written report of the 
murder on his employers’ hehalf.. The Sub-Inspector of Police subsequently 
submitted a report to the District Magistrate, giving the names of 16 persons 
who he considered were under a legal obligation, to give information, of 
the murder, and the Magistrate thereiipoa ordered those persons to be prose­
cuted for an offence under section 3 76, Penal Code. Of these two are 
•pillage chaulidars, three are zurpeshgidars occupiers of the village, eight 
are proprietors, and three are members of the village punohayet constituted 

under Bengal Act V I of 1870. On the 12th May 1892, six of these persons 
were acquitted and ten were convicted and sentenced, seven of them 
(gvrpes&gidars and proprietors) to pay a fine of Es. 20 each, and the thiee 
members of the punchayet to pay a fine of Es. 10 each, or in default all to 
undergo one month’s rigorous imprisonment.”

Of the persons coiLvieted, four proprietors and two zwyeshgidars, 
Achyat Singh and Gopal Singh, petitioned the Sessions Judge 
for revision,' and he being of opinion that the order of the 
Magistrate was illegal referred the matter to the High Court 
•with the recommendation that the oonTiotions should be set aside 
on the following g r o u n d s -

“ I  consider that the order is wrong in law, and also that under the 
circumstances of the case it is an improper order.

“ The four proprietors, Earn Dut Singh, Sant Bux Singh, Ohakrapau Singh, 
and Surja Pershad Singh, liye at SripaL Basant, which is four miles from 
Sarai Bulthsh, the scene of the murder. There is no evidence on the side of 
the Crown that those persons were aware on the 8th March that a murder 
had been committed iu Sarai Bulihsh on that date, and 1 do not think it can 
be qonclusively presumed that they had obtained information merely 
because they were present in the village- of Basant on the day of tie murder, 
a village too four miles distant. I  think it lay on the Crown to show that 
they had obtained this information, otherwise it cannot be held that they were 
under a legal oblifatioa to report the murder as required by seetion 45, 
Criminal Procedure Code. Besides, on the side of these four petitioners there 
is the evidSnce of two witnesses, Narayan Dut Lai and Ham Ehelavee Bai 
(which the Deputy Magistrate does not say ho disbelieves), which proves 
that they did'not obtain information of the murder until the next day, .viz., 
the 9th March, and that Narayan Dufc then went to the spot and reported 
the matter to the Sub-Inspector on their behalf. Iu these circumstances
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I ttm t  ttese four aocnsGi sufficiently discliarged tlie obligation imposed 
■ upon them by section 45, Criminal Procedure Code, and slionld therefore on 
tliis ground alone liave been aeq;ititted. As regards the zm'peshgidars, 
G-opal Singli and Acliyat Singh, the case ig diiSerent. They reside in Sarai 
Bulclish, a short distance from the spot where the murder was oommitted. 
The eridenoe shows that Aohyat was in his threshing floor at the time; 
there is no eridenoe on the record that Gropal Singh was in the tillage at all 
on that paTtioular day, and I  think it was for tho Crown to prove this, a n d  

not for him to proTO an alibi. Admitting, however, that he was there, and as 
■well !is Acliyat was aware of tho murder, can it he safely said that hoth 
he and Aohyat intentionally omitted to give information to the police. 
Presuming they knew of the murder shortly after it was committed, it ia 
only fair to presuino that they also knew that the village chaukidara had 
gone to inform the police, and they must have known this positively when 
the head-constahle arrived in the village at 9 a .m . If this be so, then they 
may well have thought that it was not necessary for them to give the police 
information they were already in possession o£. Moreover, I  would invite 
the attention of the Honourable Court to the judgment of A i n s h e  a n d  

BEOTjaHTOif, JJ., in the ease of SasM BJiusan GliuolcrahuUy (1).

That judgment was given with reference to the provisions of section 90, 
Act S  of 1873, but tho principle laid down ia equally applicable to 
section 45 of the present Code. The learned Judges held “ that when 
information is convoyed to the nearest Magistrate or police officer by one 
of the parties bonnd to give snoh. information, it is not reasonable that 
every other person who may possibly be bound to give information should 
be prosecuted for not having done bo.” The present case is in many 
respects similar to the one reported, and therefore, I  think, the prosecution 
was unreasonable and improper, and that the High Court can set aside the 
proceeding on this ground.”

The reference eame on to te  heard on the 24th August, before 
a Benoh oonBisting of P ieoi and E ami' ini, JJ.

No oae appeared on the reference.
The following judgment was delivered 
For the reasons mentioned in the letter of the Sessions Judge 

■we set aside the oonyiction and sentence, and oi^er that the fine 
if paid, or finy part pf it which may have been paid, be refunded.

Conviction set mide.,

A. 1?. M. A. K.

(1 ) I. L, 4. Calc., 633.


