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B e fo re  M r. J u stice  E. M . N a n a v u U y , M r . J u stice  R a c h h p a l S in g h  

and M r. J u stice  H . G . S m ith

Aoril, 19 R A M K A L I A N D  O T H E R S  ( D e f e n d a n t s -a p p e l l a n t s ) V. N A R A IN  

— ^ S I N G H  (P l a i n t i f f -r e s p o n d e n t )'*

E v id en ce  A ct  (I o f  1872), sectio n  108— P erso n  n o t heard  o f fo r

7 years— P r esu m p tio ii o f d ea th — P r e s u m p tio n  o f d ea th  at a

p a rticu la r  tim e, witJm t 7 years, lu h eth er can be raised.

If a person has not been heard of for 7 years, there is a pre­

sumption of law that he is dead, but at what time within that 

period he died is not a matter of presumption but of evidence 

and the onus of proving that the death took place at any 

particular time within the seven years lies upon the person 

who claims a right to the establishment of which that fact is 

essential.

Where, therefore the plaintiff brings a suit for possession 

of some plots and gi'oves on the allegation that he was the 

nearest reversioner of a certain person who had not been 

heard of for seven years before the institution of the suit and 

it is found that the plaiirtifE cannot succeed in establishing his 

claim unless he proves by evidence at what particular time that 

person had died, there is no presumption of law that he had died 

on the date of the suit. L a i C h a n d  M arivari v. R a m ru p  G ir  

(1), D o e  v. N e p e a n  (3), N e k si K n a r  v, Jw ala K n a r  (3), W in g  

v. A n g ra v e  (4), M u h a m m a d  S h a r if v. B a n d e  A l i  (5), R e k h a h  

D a s  V. S h eo b a i  (6), Jangi Singh  v. G u d r i S in g h  (7), In  re Ga~ 

nesh D a s A u ro ra  (b), G o p a l B h im ji  A v te  v. M a n a ji G a n u ji  

P a d va l (g), B . V eeram m a  v. G. C h e n n a  R e d d i  (10), P u n ja b  v. 

N a th a  (11), F a q ir  B a k h sh  S in g h  v, D a n  B a h a d u r  S in g h  ( is ) ,  

M a h a d eo  S in g h v. H a r B u k h s h  D u b e  (13), D esh ra n i  v. T h a k u r  

K ish  ere S ingh  (14), and Jeshan kar  v. B a i D iv a li  (15), referred 

to and discussed.

"Second C iv il A p p e a r  N o. 253 o f 193a, against the decree o f  B ab u  
M ah ab ir Prasad, Subordinate ju d g e  oJ; L u ck n o w , d ated  tlie 18th o f J u ly , 
1932, reversing the decree o f S. A k h ta r  A h san , 5ud  M un sif, D istriet 
Lu ckn ow , dated the 3rd o f O ctober, 1931.

(1) (1935) L . R m 53 I-A ., 24. (a) 5 B . an d  A d ., 86, 94.
(3) (1934) L L .R . ,  9 Lu ck ., 45. ( (4) (i860) E .R .H . 8c L .,  V o l. X l .
(5) (1911) L L .R .,  34 AIL, 36. (6) (19S3) I .L .R .,  45 A ll . ,  466.
(7) (19.^5) 30 A .L .J .R ., 175. (8) (1936) I .L .R .,  54 G a l .  iS6,
(9) (19 --) I -L .R ., 47 B om ., 451. ( io y  ( i9 i2 )  I .L .R .,  37 M ad ., 446.

( “ ) (1931) L L .R .,  u  L a b ., 718. (12) (1918) 21 O .C ,', 143.
( ’ 3) (1927) 4 O .W .N ., 1077. (14) (1927) A .I .R . ,  N agp ur, 104.

: (15) (1919) 57 i  G .. 525-



T h e  case was originally heard by a Bench consisting of
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H asan, C.J. and Smith, J., id io  considering the im portance of Rah Kai.i 
the proposition  of law involved in  the case refeiTed it  to a  Full Kaeain
Bench W  decision. T he referring order of the  Bench is as Srsas
i'ollows;

H asan , C .j. an d  Smith, J .:  In  this case the plaintiff claim ed 
the p roperty  of one Ram  Lai as liis heir. I t  is stated in  the  
p la in t th a t R am  Lai has not been heard  of for the last seven 
years {vide paragraph  6). O n this fact the lower appellate 
court has founded the presumption that Ram  Lai was dead 

on the date of the institution of the suit. It  is argued on be­

half of the defendants before vs that there is no presumption 

in law that Ram  Lai died on the date of the institution of this 

suit. In support of this contention reliance is placed upon 

the decision of their Lordships of the Judicial Committee in 

the case of L a i  C h a n d  M arioari v. R a m ru p  G ir  (i). T h e  

lower appellate Court has, in deciding the point in favour of 

the plaintiff, referred to a decision of a single Judge of this 

Court in the case of M a h a d eo  S in g h  v. H a r B a k h sh  D u b e  (2).

W e are of opinion that the proposition of law involved in the 

defendants’ argument in this case is of sufficient importance 

•*0 be decided by a Full Bench of the Court. Accordingly, 

under section 14(1) of the Oiidh Courts Act, 1925, we refer 

the following proposition to the Full Bench for decision;

Is there any presumption of law, in the circumstances of this 

case, that Ram  Lai, whose estate is in dispute, died on the 

date of the suit?

M gssys. Bhagtvati Nath aiid P. L . for the appel­
lants.''
: and R aj Kumar Srivaslava,

for the respondents. ,
N a n a v u t t Y j R a c h h p a l  S i n g h  and S m i t h ,  JJ. : — T h e 

question referred to the Full Bench for decision runs as 
' tollows:

‘Ts there any presumption of law* in the circums­
tances of this case, that Ram Lai T\̂ hose estate is in 
dispute, died on the date of the suit?”

T h e  facts of the case out of which this reference arises 
are briefly as follow s:

T h e  plaintiff, Narain Singh, brought a suit for posses­

sion  of certain plots and groves situate in village Dayal-

(1) (1925) L.R., 53 I.A., 34. (s) (1937) 4 O.W.N., 1077.
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1934 pur, pargaria Nigohaii, tahsil Mohaniaigaiij, in the 
Ra.m̂ Kat,i <iistrict of Lucknow. H e came to Court on the allega- 

n^ain- tions that the property in suit was the joint family 

property of two brothers, Harpal Singh and Ram Lai, 
that Harpal Singh died on the sgth of March, 1930, and 

a w ill of half of the property in favour of his widow 
Singh and MusaiTimat Ramkali, defendant No. 1, and also in favour 
Smith, j j .  defendant No. 2, Bishunath Singh, that Ram Lai Singh 

had not been heard of for over seven years prior to the 
filing of the suit, and that the plaintiff was his nearest 

reversioner and claimed the share of Ram Lai deceased, 
which was half of the property possessed by Harpal 

Singh and Ram Lai. Defendants Nos. 3, 4 and 5 have 
been impleaded as they are mortgagees and in possession 

of certain plots on behalf of Musammat Ramkali, defen­

dant No. 1. T h e  defendants admitted that Ram  La! 
had not been heard of for more than seven years, but 

denied that the plaintiff was the nearest reversioner of 
Ram Lai, and they further alleged that neither Ram  LS' 
nor the plaintiff Narain Singh had been in possession 
within limitation, and that Harpal Singh, and after him 

defendants Nos. 1 to 5, ,had been in adverse possession of 
the property in suit for over in years. It was also stated 
on behalf of the plaintiff that the property in suit was- 
the joint family property of Harpal Singh and Ram Lai, 

and that Ram Lai survived Harpal Singh and was in 
possession of half of the property, while the other half 

w a s  in the possession of Musammat Ramkali, defendant 
No. 1. On the other hand it was stated on behalf of the 

defendants that the property in suit was the self-acquirecl. 
property of Harpal Singh and Ram Lai, that Ram Lai 

disappeared during the lifetime o f Harpal Singh, who 

remained in possession of the whole property in suit, and 
that at his death defendant No. 1, Musammat Ramkali, 
succeeded to the whole of it as his widow. T h e  issues- 
fi'amed in the case were as follows :

(1) Is the plaintiff the nearest reversioner of Rani' 
Lai as alleged?
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1934
(5) If SO, have the defendants been in adverse 

possession of Ram Lai's share as alleged? Baŵ Kam

(3) T o  what relief and against which of the 
defendants is the plaintilt entitled?

(4) Was the property in suit the joint family 
propertv of Harpal Sindi and Ram I.al as alleged? Nanavuitŷ

^  1 . .  -r - a  1 • .-ix Rachhpal(5) i o  what amount, it any, is the plauitiit singhand
entitled as mesne profits? Smitii,jj,

T h e  learned Miinsif dismissed the plaintili’s suit with 

rosts.
O n appeal the learned Subordinate Judge of Lucknow 

decreed the plaintiff's suit with costs.

T h e  defendants filed the second appeal, out of which 
this reference has arisen, and they challenged the finding 
of the lower appellate court that Ram Lai must be 
presumed to be dead only on the date of the institution 
of the suit. It is this presumption of law that Ram Lai 

^ ie d  on the date of the suit upon which the learned 
Subordinate Judge has proceeded, and which has been 
made the subject of reference to this Full Bench.

In our opinion, after hearing the arguments of the 
learned Counsel of both parties at great length, the 
answer to the question referred to us must be given in 
the negative. There is no presumption of law that Ram 

Lai, whose estate is in dispute in the present case, must 
in the circumstances of this case be deemed to have died 
on the date of the suit.

Sections 107 and 108 of the Indian Evidence Act are 
the only two sections relevant for our present purpose,
Section 107 lays down that when the question is whether 
a man is alive or dead, and it is shown that he was alive 
within thirty years, the burden of proving that he is dead 
is on the person who affirms it. Section 108 of the 
Indian Evidence Act runs as follow s:

“ 108. Provided that when the question is 
whether a man is alive or dead, and it is proved 
that he has not been heard of for seven years by 
those who would naturally have heard of him if he
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had been alive, the burden of proving that lie is 
Ram̂ Kali shifted to the person who affirms it.”

Nabain- Dealing with these sections of the Indian Evidence 

Act, their Lordships of the Privy Council, in Lai Chand 
Manuari v. Ramrup Gir and another (i), at page 31, 

Nanavutty, held that there is no presumption at all as to when a 

Singh and certain person died. “ That, like any other fact, is a 
Smith, JJ, of proof", and proceeding further their Lordships

delivered themselves of the following pronouncement: 

“ Now upon this question there is, their Lordships 
are satisfied, no difference between the law of India 

as declared in the Indian Evidence Act and the law 
of England; Rango v. Mudiyeppa (a); searching for 

an explanation of this very persistent heresy their 

Lordships find it in the words in which the rule 

both in India and in England is usually expressed. 
These words taken originally from In re Phene’s 
T  rusts (3) run as follow s: I f  a person has not bee a
heard of for seven years, there is a presumption of 
law that he is dead, but at what time within that 
period he died is not a matter of presumption but 
of evidence and the onus of proving that the death 

took place at any particular time within the seven 

years lies upon the person who claims a right to the 
establishment of which that fact is essential.”

Later on their Lordships quoted the comment of 
Giffard, L: J .  on Doe y. Nepean (4) to the effect “ that 

the onus of proving death of any person at any particular 
period must rest with the person to whose title that fact 
is essential.” ' ;

In the present case it is clear that the plaintiff cannot 

succeed in establishing his claim unless he prove.i by 

oral and documentary evidence at what particular time 

Ram Lai died, when succession opened out to him, and 

whether at that particular time when succession opened 

out to him he (the plaintiff) was the nearest reversioner,

(1) (1925) L .R ., 53 I.A., 24. (2) (i8q8) I.L.R ., 23 Bom.. j>96.
(3) L .R ,/  5 Ch., 339. (4) 5 B. & Ad.V 86; 94.
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T h e  pedigree filed by the plaintiff is admitted by the 
defendants and is as follow s: Eam Ivah

V.

R.AM B A K H S H  SIN G H1 Sdtgh

Baklitawar Singh Dal Singli Gaj’-a Prasad vSiagh

Bachehu Singh - K a l i  S i n g h

Sheo Ratan Singh Narain Singh 
(plaintiff)

Pahalwan Singh Kaalii Din Sintih

I
Sheo (ihulam Singh

Durga Singh

Harpal Singh, died  
= M st. Ram kali 

defendant no- 1.

Ram  L a i Singh.

NanavuUy  ̂
R achhpal 

Singn. a n d  
Sm ith, J J .  ;

Before the plaintiff can succeed in proving himself to 
be the nearest reversionary heir, he must prove in 
sequence that Harpal Singh and after him Kashi Din 
Singh and after him Palialwan Singh and after him Sheo 

Ghulam Singh and after him Kali Singh predeceased 
Ram L a i T h e  exact date of Ram  Lai’s death is 
important from the point of view of the success of the 
plaintiff’s case, because it was only then that successioii 
opened out, and it is only by proving the exact date of 
Ram Lai’s death that the plaintiff can succeed in estab­
lishing his claim to be the nearest reversionary heir of 
R am  Lai.

In a recent CRse, Miisafmnat Neksi Kuar v. Musammcif-
a Bench of this Court to 

which two of us were paities, it was held that where a 
Hindu widow claimed possession of the property on the 
ground that her husband survived his brother for a short 
time, and that the joint family property descended by 
survivorship to the plaintiff’s husband, the suit of the 
widow must be dismissed, as there was no presumption

( i)  (1934) I  L .R .,  9 L u ck .,



1934 that the plaintiff’s husband survived his brother, and the 
Ram̂ Kam burden o£ proving that her husband survived his brother 

Naeain lay on the plaintiff.

In Wing V .  A ? igrave (i), the Lord Chancellor, Lord 
Campbell laid down that the question of survivorship 

Nanavutty, in English Law is always from first to last a pure question 

^ ^ a n l of fact, the onus probandi lying on the party who asserts 

the affirmative.
In Muhammad Sharif and another v. Bande A li and 

'Others (3), it was held by a Full Bench of the Allahabad 
High Court that the presumption which it is permissible 
to make under section 108 of the Indian Evidence Act 
does not go further than the mere fact of death, and that 
there is no presumption in any case as to the date of the 
death of the person in question, and that the true pro­
position is that those who found the right upon a person 
having survived at a particular time must establish the 
fact affirmatively by evidence, and that in that particulate 

case it lay upon the plaintiff’ to show by affirmative 
evidence that Dildar Ali survived Madad Ali, and that 
he having failed to do so, the suit could not succeed.

Again in Rekhah Das v. Musammat Sheohai and 
another (3) it was held that a court cannot presume 
under section 108 of the Indian Evidence Act that, 
because the person has not been heard of, he died at any 
particular moment, or in any particular way, or from 
any particular cause.

T h e same proposition was enunciated in Jangi Singh 
V. Gudri Singh and another (4), where it was held that 
there could be no presumption under section 108 of the 
Indian Evidence Act that a person who has not been 
heard of for more than seven years was dead at a parti- 

cwlar time, and that where in order to succeed in a suit 
it was necessary for a person to establish that a particiilar 

person who had not been heard of for a number of years, 
was dead at a particular time, the plaintiff had to prove

(1) (i860) E.R., H. & L., Vol. X I .  (2) (i()n) I.L.R ., 34 All., 36.
P - ' 397- ' ■ , ■

(3) (5923) I X .R ., 45 AIL, 466. (4) (1932) 30 A .L .J .R ., i7r,.
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the factum  o f his death at the said tim e by affirmative 
evid en ce  eith er direct or circumstantial, and that tlie 0.
fact could not be held as proi'ed upon a mere presump- Saiiain

Sestgh
t l O l l .

In 7'e Ganesh Das Aurora (i), it was held that although 
under section 108 of the Indian Evidence Act, a person Nanai'utty, 
wiio has not been heard of for seven years is presumed shx^atd 
to be dead, the law raises no presumption as to the e'-iact SmiU, j j .  

tim e of his death, and that, therefore, if any one had to 
establish the precise time at which a certain person died, 
he must do it by actual evidence.

In  Gopal Bhim ji Avfe v. Manaji Ganuji Padval (2 ), 

it was held that under section 108 of the Indian Evidence 
Act, the presumption relates to the fact of death, and 
has no reference to the date of the death of a person, 

and that the date of the person’s death has to be proved 
like any other fact by the party who is interested in 

► establishing that he died on or before a particular date.
Similarly in B. Veeramma v. G. Chenna Redcli and 

two others (3), it was held that sections 107 and 108 of 
the Indian Evidence Act do not lay down any presump­
tion as to how long a man was alive, or at what time he 
died.

In Ptinjdb and otHers y/ Nath a and othefs it was 
held by a F u ll Bench of the Lahore High Court that 
section 108 of the Indian Evidence A ct raised a presump­
tion that at the institution of the suit a certain person 
G. was dead, but no presumption as to the date of his 
death could or did arise under the section, and the date 
of his death had to be proved by the plaintiffs in the 
■same way as any other relevant fact in the case.

In Musammat Deshrani and another v, T hakur  

Kishore Singh and others (5), it was held that when the 
-question was not merely one of death, but of death at a 
■particular time, there was no presumption under section 
i  08 of the Indian Evidence Act as to the exact time when,

( i)  (1926) I .L .R .,  34 C a l., i 8'5. (s) (igss)  I .L .R .,  4'; B om ., 4rti.
(3) O912) I .L .R .,  37 M ad ., 440. {4) (1931) J .L .R . ,  i s  L a h ., ; i S .

(5) A .T .R ., N a g p u r, io { .
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a particular person died, and that, the party concerned 

Ram̂ Kali make out his death on a specific date must prove it by 

evidence, like any other fact in the case.
T h e learned Counsel for the respondent relies upon 

the rulings reported in Faqir Bakhsh Singh and others 
Nanavutt)/, V. Dcin Bakaclivr Singh and others (i), Mahadeo Singh v. 

Mnghami Har Biikhsh Dube (s), and Jeshanka.r v. Bai Divali (g). 
Snnth> j j .  examined these rulings but they do not lay

down any proposition of law contrary to the rulings 

cited by the learned Counsel for the appellant.
For the reasons given above our answer to the question 

referred to us is in the negati\^e and we hold that there 

is no presumption of law in the circumstances of this 

case that Ramlal whose estate is in dispute died, on the 

date of the suit.
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R E V ISIO N A L  C R IM IN A L

A pnl, 20

B e fo re  M r. J u stice  B ish esh io a r N a th  Srivastava

S A U N  P A N D E  a n d  o t h e r s  ( A cc u sed-applica nt s) v . K IN G -  

1934 E M P E R O R  ( C O M P L A I N A N T ' O P P O S I T E  P A RT Y) *

C r im in a l P r o ce d u re  C o d e  (A ct V  o f  1898), sectio n  106— A c c u s e d  

m ade co n stru ctiv ely  lia b le  u n d e r  sectio n  149 o f th e  In d ia n  

P e n a l C o d e — A c tio n  u n d e r  sectio n  106, w h eth er  p ro p e r— • 

M e a n in g  of the ivords  ‘‘‘ o ffen ce p u blish a ble  w id e r  sectio n  149”, 

in  sectio n  106.

W here a person is made constructively liable for an offence 
by calling in  the aid  of the provisions of section 149 it is no t 
proper to take action against h im  under section 106 of the 
Code of Grim inal Procedure.

T h e words “ an offence punishable under . . . section 149 ” 

used in section 106 of the Code of Criminal Procedure do not: 

appear to have been accurately used but tlie meaning clearly: 

seems to be that the section has no applicr.stion to cases where 

a person has been convicted of a substantive offence read with

•Criminal Revision No. 34 of 1934, against the order of G. C. Badhwar. 
I . C . S . ,  Sessions Judge of Fyzabad, dated tiie 8th of February, 1934.

<i) (1918) 21 O.C., 143. (o) (iqoH) 4 o.W.N., 1077.
(3) (1919) 57 I -C - 525-  ̂ ^


