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E a sem en ts A c t  (V  o f  1882), sectio n  ag— E a sem en t fo r  ru n n in g  

ivater over a fio th e fs  land— D ischarge of fo u l efflue?itj w he- 

ih e r  p er m issib le  u n d e r  th e  gra n t o f  easem ent.

H e ld ,  that the discharge of foul effhieiit into a drain tlirough 

which there might be a presumed grant of running water is 

not permissible in law as it would impose an overburden on the 

servient tenament. R am an C h andra  D a s D a la i v. B h o la  N a th  

H a ti  (1), relied on, P h illim o r e  v. W a tford  R u ra l D is tr ict  

C o u n c il  (2), referred to.

Messrs. Radha Krishna, S. C. Dass and S. N. Srivastava, 
for the appellants.

Mr. P. N. Chaiiclhri holding brief of Mr. Hyder 

Husain, for the respondent.
N a n a v u t t y ,  J .  : — This is an appeal from a jiidgnient 

and decree of the learned Subordinate Judge of Partab- 
garh setting aside a judgment and decree of the Munsif 
of Partabgarh and decreeing the plaintiff’s suit.

T h e  facts out of which this appeal arises are brieilv as 
follow s:

T h e house of the plaintiff Seetal Din adjoins that 

of the defendants Beni and Babu Lai, sons of Sheo Din 
Tam oli of Macendrewganj in the town of Bela Partab­
garh. There is a drain passing through the houses of 
the parties. It commences from inside the house o£ the 
late Rai Bahadur Babu Shankar Dayal, which is to the 
south of the house of the defendants, and runs towards 
the north underneath the houses of the plaintiff aud the 
defendants. T h e  drain eventually terminates iri a cess 
pool which is on a vacant land. There is another drain 
which begins from the courtyard of the defendants’"

*Second C M l Appeal Nov 69 of against the dccree ol: Babu
Bhagwati Prasad, Subordinate Judge of Partabgarh, dated the 26t3i  or 
jnnuarv, I'eversing the decree of Babu Kali Charan AgJirwaJa, Munsif
of Partabgarh, dated the n th  of May, 3Q3-- 

(1) (1929) A .LR ., Cal.. (s) O913) 2 434-



,1934 house and passing through the plaintiff’s land joins the 
bkni bigger drain, which has been marked yellow in the Com- 

Sebtal Din missioner’s map, the smaller drain being marked blue.

It is the common case of the parties that rain water used 

Nanavuttu througli the yellow drain from the house o£ the
defendants. T he defendants further alleged that sullae:e 
watei’ from the latrine and kitchen and bath water also 

used to flow into the same drain. T he plaintiff’s conten­
tion is that no such water used to flow into the drain.

T h e learned Munsif held that latrine water did not 
flow into the drain but the water used in cleaning 
utensils and for bathing purposes did flow into this 
drain. T he plaintiff appealed to the lower appellate 
court and the learned Subordinate Judge held that the 
water used in the kitchen and for bathing purposes never 
flowed from the house in possession of the defendants 
into the yellow  ̂ drain in the plaintiff’s house and that 
the defendants had failed to establish the right of 
easement claimed by them. He, therefore, allowed the 
appeal of the plaintiff and decreed the plaintiff’s suit, 
und granted him a permanent injunction prohibiting 
the defendants from throwmg any water from iheir 

house upon the plaintiff’s land through the drain in 
question.

T he defendants have, therefore, come in second 
appeal. I have heard the learned Counsel of both 
parties and have examined the evidence on the record. 
In my opinion this appeal is concluded by findings of 
facts. T h e learned Subordinate Judge has given his 
finding on the question of fact in issue in the following 
term s:

“Thus evidence on behalf of the plaintift is 
decidedly strong on the point in dispute. T h at 
produced on behalf of the defendants is unsatis­
factory.’'

After perusing the evidence on the record 1 entirely 

agree with him that the evidence of the defendants is 
unreliable and the evidence adduced on behalf of the
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plaintiff satisfactorily proves iiis contention. I, there­
fore, uphold the finding of the learned Subordinate 
Judge and hold that the defendants have failed to estab- Seetai. Dm 
lish the right of easement set up by them.

It was further contended before me on behalf of the 
appellants that as no case of nuisance was alleged or 
proved by the plaintiff, so the plaintiff had no cause of 
action and that the right of flow of rain water in fâ ■our 
of the defendants included in law the ffô .v of all kinds of 

water. In support of this contention reliance was placed 
upon paragraph 849, volume X X I of Halsbiiry’s Laws 
of England, w' ĥich runs as follow s:

“ In order to constitute an actionable nuisance 
the act complained of must be i n j i i r i a ,  that is. the 
violation of some right which another possesses.

There must, therefore, be a right existing in the 
complainant, and a corresponding duty on the part 
of the alleged wrong-doer not to interfere with that 

right. Absence of the right or of the duty, or of the 
violation of the duty, prevents the act complained 
of from being actionable.”

I cannot accede to this contention, Exhibit g is a 
copy of the findings recorded by Mr. Mahendra Nath 
Agarwal, Honorary Health Officer of Bela Municipality. 
Paragraphs 3 and 4 of that report show that sullage water 
from the latrine flowed through the drain in question 
and that the dvv^elling of Seetal Din under whicH this 

drain passed smelt badly and was damp. This clearly 
shows that the sullage water did constitute a nuisance 
and was injurious to the health of the plaintiff and his 
family. In Raman Chandra Das Dalai y. Bhola Nath 
Hati and another (1) it was held that the discharge of 
foul effluent into a drain through which there might be 
a presumed grant of running water was not permissible 
in  law as it imposed an overburden on the servient 
tenament, and reliance was placed upon a ruling in 
Phillimore v. Watford Rural District Coimcil (3 ), where­
in it was held that a grant of flow of water did not

(1) (1929) A .I.R ., Cal., 35. (a) (1913) s  Ch., 434.



---- — authorize the discharge of a sewage effluent. I, there-
*R ^

tore, overrule this contention and hold that the plaintiff- 
S e e t a l  Dm j|Q{- Q j^iy alleged but also proved that he had a cause 

of action in respect of the nuisance that he complained 

Nanavuity, of in his plaint.

T h e  only other point that was argued before me was 

that the memorandum of costs prepared by the lower 
appellate court was wrong and that an additional amount 

of Rs.64 was incorrectly shown therein. T his is a 
matter into which the office of this Court will look into 

and if there is an obvious clerical mistake made in the 
preparation of the decree by the lower court, the office 

will have that mistake rectified when the decree of this 
Court is prepared.

For the reasons given above this appeal fails and is 
dismissed with costs.

Appeal dismissed.
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B e fo r e  M r. J u stice  E . M . N a n a v u tty  and M r. J u stice  

R a c h h p a l Singh

193:4 K IN G -E M P E R O R  ( A p p e l l a n t )  w. C H A N D E W A  PASI 

 ̂ ( C o m p l a i n a n t - r e s p o n d e n t ) *

U n ited  P ro v in ces E x cise  A c t  {IV  o f  1910), sectio n  60̂  
clauses {a) a n d  (f)— D is tillin g  o f i l l ic it  l iq u o r  hy a ccu sed —  

C h a u k id a r  en terin g  an d  sea rch in g  th e  h o u se  n o t again st 

w ishes o f accused— A ccu sed  a d m ittin g  g u ilt— Ille g a lity  o f  

ch a u k id a r ’s en terin g  the h o u se, effect o f— A c q u itta l  o f accused^  

i f  can be susta in ed .

A ll provisions as regards the searches of houses and the pre­

cautions necessary to be taken before any search is held have 

been framed with a view to protect the interests of the accused. 

Where, however, the entry of the chaukidar into the accused’s 

house was not apparently .against the wishes of the owner of 

the house nor was it with the intention to intimidate, annoy or 

insult the owner in possession of the house but the accused

^Criminal Appeal No. n  of 1934, against the order of M. Abdul Majici 
Klinn, Magisttate, 1st class, of Unao, dated the :>gth of October, 1033.


