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March. 19 M A H A B IR  SIN G H  (Purch.vser-appellant-applicant) v ,

------------ L A L  A M B IK A  B A K H SH  SIN G H  ( O b j e c t o r -r e s p o m d e n t -

OPPOSITE p a r t y )*

C iv il  P r o ce d u re  C o d e {A ct V o f  1908), sectio n s  104(2), 109 an d  

110— A p p e a l to Privy C o u n c il— S ectio n  104, w h eth e r  a p p lie s  

to  ap peals to Privy C o u n c il— S u b sta n tia l q u estio n  o f law " ,  

tokat is— Q iie stio n  w h eth er  c iv il co u rt can go b e h in d  sale  

officer’s order, i f  a su b sta n tia l q u e stio n  o f law.

Section 104 of the Code of Civil Procedure refers to appeals 

to H igh Courts in British India, and does not forbid appeals 

to His Majesty in Council when they comply with the condi­

tions laid down in sections 109 and 110 of the Code of Civil  

Procedure. It therefore cannot be said that under sub-section 

{2) of section 104 of the Code of Civil Procedure no appeal 

can lie from any order passed in appeal under Order X L III, 

rule 1, clause (j) of the Code of Civil Procedure. J a g m o h a n  

Singh  v. B a ch h a  and R a ja  P artab B a h a d u r  S iiigh  (1) and 

B a n sh ib a d a n  M a n d a l y . C h h a u n a t B ib i  {2), referred to.

T h e contention that the civil court, has no jurisdiction to 

go behind the order of the Sale Officer, and that the order of 

the Sale Officer cannot be questioned by the Civil Court in 

execution proceedings does not involve any substantial ques­

tion of law so as to justify the grant of leave to appeal to Privy 

Council. R a g h u n a th  Prasad S ingh  v. D e p u ty  C o m m issio n e r  

o f Partabgarh  (3), referred to.

Mr. B. K. Dhaon, for the applicant.

Mr. P. N . Chaudhrij holding hxiei o t  Mr. Hyder 
for the opposite party.

N anavutty and SMrra, J J .; — This is an applieation 
for grant of certificate of leave to appeal to His Majesty 

in Goimcil against a Bench decision of this Court 
delivered on the 1st of August, 1933. W e have heard 

the learned Counsel of both parties, and perused the 
judgment against which leave to appeal has been souglit

"Privy Council Appeal No. aa of 1933, for leave to appeal to Hi? 
Majesty in Council.

(1) (1922) A.I.R., Oudh, 146. (2) (1926) A.I.R., GaL, 400.
(3) (1929) I-L-R-j 4 Lutk., 483.



i9 3 iby the applicant iMaliabir Singh. A preiiminarv objec-. 
tion was raised by the learned Counsel for Lai AmDika 
Bakhsh Singh, objector-respondent that under sub- 
section (5) of section 104 of the Code of C ivil Procedure â wxka 
110 appeal could lie from any order passed in appeal 
under order X L III, rule 1,, clause (/) of the Code of 

Civil Procedure, and in support of that contention the 
rulings reported in Jagmohan Singh v. Bachha and 
Raja Partab BaJiadur Singh (1) and Banshihadcm MandaJ 
V. Chhaunat B ibi and others (3) were cited. In our 

opinion there is no force in this preliminary objection.
Section 104 of the Code of Civil Procedure refers to 
appeals to High Courts in British India, and does not 
forbid appeals to His Majesty in Council when they 
comply with the conditions laid down in sections 109 
and 110 of the Code of C ivil Procedure. We, therefore, 
overrule the preliminary objection.

On the merits, we are of opinion that we should not 
grant leave to the applicant Mahabir Singh to appeal to 
His Majesty in Council, because we are not satisfied that 
the valuation of the property in suit is Rs. 10,000 or 
more or that the appeal which the applicant proposes to 
file to Plis ^'lajesty in Council involves any substantial 
question of law. In the first place, the applicant 
Mahabir Singh is a pre-emptor in respect of Mahal 

Krishnapal Singh alone which was knocked down at the 
sale,, held by the Sale Officer, for Rs.4,634-6, and this 
amount was deposited in coiut by the applicant Mahabir 
Singh, and was accepted by the Sale Officer, but the 
learned Subordinate Judge set aside the order of the 
Sale Officer, and the order of the Subordinate judge was 
confirmed in appeal by a Bench of tliis Court, to which 
ijne of us was a party. T h e  value of the property, there­
fore, in which the applicant Mahabir Singh is interested 
is only Rs.4,634-6. In the memorandum of appeal,

• v̂hich the applicant Mahabir Singh filed in this Court 

against the order of the learned Subordinate Judge of

(1) A.I.R., Oudh, 146. (a) (igs6) A.I.R., Cal.. 400.
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1934 Partabgaxh, the valuation of the appeal was put down 
Rs.g,459-o-g. Thus it is clear that the applicant has 

not satisfied us that the decree of this Court dated the 
Ambika. I St of August, 1933, involves directly or indirectly any 

claim to property worth R s.i0,000 or more.
In the second place, we also consider that there 'vs 

no substantial question of law involved in the appeal
Nanaviitty . ,  ^

and which the applicant Mahabir Singh proposes to nie 
Sm ith, j j .  His Majesty in Council. In the appeal before

this Court the only question which was argued by the 
learned Counsel for Mahabir Singh was that the Sub­
ordinate Judge of Partabgarh had no jurisdiction to go 

behind the order of the Sale Officer, and that the order 
of the Sale Officer could not be questioned by the civil 
Court in execution proceedings. This contention does- 

not in^'olve any substantial question of law, and it has 
been fully dealt with in the judgment passed by this 
Court on the 1st of August, 1933. Our attention has 
been invited to a ruling of their Lordships of the Privy 
Council reported in Raghunath Prasad Singh and 
another v. The Deputy Commissioner of Partabgarh 

and others (1). In the light of the observations made 
by Viscount Dunedin in the ruling cited above, we are 
of opinion that the matter, in respect of which the appli­
cant wants leave to appeal to His Majesty in Council,, 

does not involve any substantial question of law.

We accordingly decline to grant leave to appeal to 
His Majesty in Council, and dismiss the application o£ 
Mahabir Singh with costs.

Appeal dismissed

;(i) (1929) I.L.R., 4 Luck., 483: L.R., 54 I.A., 126.


